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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-29337; Directorate
Identifier 2007-NM-150-AD; Amendment
39-15388; AD 2008-04—-16]

RIN 2120-AA64

Airworthiness Directives; BAE
Systems (Operations) Limited Model
BAe 146 and Model Avro 146-RJ
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Corrosion has been reported beneath the
heat shield which is located around the APU
(auxiliary power unit) exhaust outlet. Such
corrosion could result in the fuselage being
unable to sustain horizontal and vertical
stabiliser loads. This is considered as
potentially hazardous/catastrophic. * * *

The unsafe condition is that the
horizontal or vertical stabilizer might
collapse under excessive load, resulting
in loss of control of the airplane. We are
issuing this AD to require actions to
correct the unsafe condition on these
products.

DATES: This AD becomes effective April
3, 2008.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of April 3, 2008.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on September 28, 2007 (72 FR
55122). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

Corrosion has been reported beneath the
heat shield which is located around the APU
(auxiliary power unit) exhaust outlet. Such
corrosion could result in the fuselage being
unable to sustain horizontal and vertical
stabiliser loads. This is considered as
potentially hazardous/catastrophic. This AD
mandates inspections necessary to address
the identified unsafe condition.

The unsafe condition is that the
horizontal or vertical stabilizer might
collapse under excessive load, resulting
in loss of control of the airplane.
Corrective actions include repetitive
detailed visual inspections for
corrosion, pitted fasteners, or pillowing
of the APU heat shield and surrounding
skin and, if applicable, removal of the
heat shield and repair. You may obtain
further information by examining the
MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
about 1 product of U.S. registry. We also
estimate that it will take about 2 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $80 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $160, or $160 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on

the States, on the relationship between
the national government and the States,
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or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647—5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-04-16 BAE Systems (Operations)
Limited (Formerly British Aerospace
Regional Aircraft): Amendment 39—
15388. Docket No. FAA—2007-29337;
Directorate Identifier 2007-NM—-150-AD.

Effective Date

(a) This airworthiness directive (AD)

becomes effective April 3, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to BAE Systems
(Operations) Limited Model BAe 146 and

Model Avro 146-R] airplanes; certificated in
any category; all models, all serial numbers.

Subject

(d) Air Transport Association (ATA) of
America Code 53: Fuselage.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Corrosion has been reported beneath the
heat shield which is located around the APU
(auxiliary power unit) exhaust outlet. Such
corrosion could result in the fuselage being
unable to sustain horizontal and vertical
stabiliser loads. This is considered as
potentially hazardous/catastrophic. This AD
mandates inspections necessary to address
the identified unsafe condition.

The unsafe condition is that the horizontal or
vertical stabilizer might collapse under
excessive load, resulting in loss of control of
the airplane. Corrective actions include
repetitive detailed visual inspections for
corrosion, pitted fasteners, or pillowing of
the APU heat shield and surrounding skin
and, if applicable, removal of the heat shield
and repair.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 12 months after the effective
date of this AD and thereafter at intervals not
to exceed 24 months, perform a detailed
visual inspection of the APU heat shield and
surrounding skin, in accordance with
paragraph 2.C. of BAE Systems (Operations)
Limited Inspection Service Bulletin ISB.53—
191, dated October 25, 2006.

(2) If any corrosion, pitted fastener, or
pillowing is found during any detailed visual
inspection required by paragraph (f)(1) of this
AD, before the next flight, remove the APU
heat shield and repair the affected area in
accordance with paragraph 2.D. of BAE
Systems (Operations) Limited Inspection
Service Bulletin ISB.53-191, dated October
25, 2006.

(3) For any airplane modified in
accordance with BAE Systems (Operations)
Limited Modification Service Bulletin SB.53—
193-60732A, dated November 1, 2006, the
repetitive interval specified in paragraph
(£)(1) of this AD may be extended to 48
months.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Todd Thompson,
Aerospace Engineer, International Branch,
ANM-116, FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1175; fax (425) 227-1149. Before using

any approved AMOC on any airplane to
which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency Airworthiness Directive 2007—
0075, dated March 20, 2007; BAE Systems
(Operations) Limited Inspection Service
Bulletin ISB.53-191, dated October 25, 2006;
and BAE Systems (Operations) Limited
Modification Service Bulletin SB.53—-193—
60732A, dated November 1, 2006; for related
information.

Material Incorporated by Reference

(i) You must use BAE Systems (Operations)
Limited Inspection Service Bulletin ISB.53—
191, dated October 25, 2006, to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact British Aerospace Regional
Aircraft American Support, 13850 Mclearen
Road, Herndon, Virginia 20171.

(3) You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on February
13, 2008.
Stephen P. Boyd,

Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. E8-3395 Filed 2—27-08; 8:45 am]|

BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-0203; Directorate
Identifier 2007-NM-105-AD; Amendment
39-15384; AD 2008-04—-12]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 767-200, —300, —300F, and
—400ER Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD),
which applies to certain Boeing Model
767-200, —300, and —300F series
airplanes. That AD currently requires
reworking the surface of the ground stud
bracket of the left and right transformer
rectifier units (TRUs) and the airplane
structure mounting surface, and
measuring the resistance from the
bracket to the structure and the ground
lugs to the bracket using a bonding
meter. This new AD revises the
applicability of the existing AD to
include additional airplanes and
requires, among other actions,
installation of a new ground stud
bracket using faying surface bonding.
This AD results from a report of loss of
all direct current (DC) power generation
during a flight, due to inadequate
electrical ground path between the
ground bracket of the TRUs/main
battery charger (MBC) and the structure.
We are issuing this AD to prevent
depletion of the main battery while in
flight, resulting from the loss of both
TRUs and the MBC, and consequent loss
of all DC power, which could impact the
safe flight and landing of the airplane

due to the loss of function or
malfunction of essential/critical systems
and displays in the cockpit.

DATES: This AD becomes effective April
3, 2008.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of April 3, 2008.

On December 1, 2004 (69 FR 67043,
November 16, 2004), the Director of the
Federal Register approved the
incorporation by reference of Boeing
Alert Service Bulletin 767—-24A0119,
Revision 2, dated August 19, 2004, as
revised by Boeing Information Notice
767—24A0119 IN 01, dated October 21,
2004.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Louis Natsiopoulous, Aerospace
Engineer, Systems and Equipment
Branch, ANM-130S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356; telephone (425) 917-6478;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

ESTIMATED COSTS

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that
supersedes AD 2004-23-14, amendment
39-13869 (69 FR 67043, November 16,
2004). The existing AD applies to
certain Boeing Model 767-200, —300,
and —300F series airplanes. That NPRM
was published in the Federal Register
on November 19, 2007 (72 FR 64964).
That NPRM proposed to require
reworking the surface of the ground stud
bracket of the left and right transformer
rectifier units (TRUs) and the airplane
structure mounting surface, and
measuring the resistance from the
bracket to the structure and the ground
lugs to the bracket using a bonding
meter. That NPRM also proposed
revising the applicability of the existing
AD to include additional airplanes and
to require, among other actions,
installation of a new ground stud
bracket using faying surface bonding.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We considered
the comment that has been received on
the NPRM. Boeing, the single
commenter, supports the NPRM.

Conclusion

We have carefully reviewed the
available data, including the comment
that has been received, and determined
that air safety and the public interest
require adopting the AD as proposed.

Costs of Compliance

There are 932 airplanes of the affected
design in the worldwide fleet. The
following table provides the estimated
costs for U.S. operators to comply with
this AD.

Number of
: Work Average labor : :

Action Parts Cost per airplane | U.S.-registered Fleet cost

hours rate per hour airplanes

Rework and Measurement (required by | 1 .............. $80 $4 | $84 e 262 | $22,008.
AD 2004-23-14).

New actions ........ccccceeeieiireiienieeeecieee 1or21 ... 80 208 | $288 or $368 1 ....... 412 | $118,656 or
$151,616.1

1 Depending on the airplane configuration.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,

Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under

the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,

“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
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safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by removing amendment 39-13869 (69
FR 67043, November 16, 2004) and by
adding the following new airworthiness
directive (AD):

2008-04-12 Boeing: Amendment 39-15384.
Docket No. FAA-2007-0203; Directorate
Identifier 2007-NM-105—AD.

Effective Date

(a) This AD becomes effective April 3,
2008.
Affected ADs

(b) This AD supersedes AD 2004—23—14.

Applicability

(c) This AD applies to Boeing Model 767—
200, —300, —300F, and —400ER series
airplanes, certificated in any category, as
identified in Boeing Alert Service Bulletin
767—24A0162, dated May 30, 2006.

Unsafe Condition

(d) This AD results from a report of loss of
all direct current (DC) power generation
during a flight, due to inadequate electrical
ground path between the ground bracket of
the left and right transformer rectifier unit
(TRUs)/main battery charger (MBC) and the
structure. We are issuing this AD to prevent
depletion of the main battery while in flight,
resulting from the loss of both TRUs and the
MBC, and consequent loss of all DC power,
which could impact the safe flight and
landing of the airplane due to the loss of
function or malfunction of essential/critical
systems and displays in the cockpit.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Requirements of AD 2004-23-14

Rework and Measure Resistance

(f) For Model 767—-200, —300, and —300F
series airplanes, as listed in Boeing Alert
Service Bulletin 767—24A0119, Revision 2,
dated August 19, 2004; on which the actions
of Boeing Service Bulletin 767-24-0119,
dated May 14, 1998, and/or Revision 1, dated
December 16, 1999, have been done: Within
45 days after December 1, 2004 (the effective
date of AD 2004—-23-14), rework the ground
stud bracket of the TRUs and structure
mounting surface, and measure the resistance
from the bracket to the structure and the
grounding lug to the bracket using a bonding
meter, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 767—-24A0119, Revision 2,
dated August 19, 2004, as revised by Boeing
Information Notice 767-24A0119 IN 01,
dated October 21, 2004, except as provided
by paragraph (g) of this AD.

(g) Step 4, Sheet 3 of Figure 1 in the
Accomplishment Instructions of the service
bulletin only specifies to install one collar
with part number (P/N) BACC30M6.
However, a collar with P/N BACC30BL6 (as
listed in paragraph 2.C., “Parts Necessary For
Each Airplane” of the service bulletin) may
be used as an alternative method of
compliance (AMOC).

New Actions Required by This AD

Rework, Installation, Measurement, as
Applicable

(h) For all airplanes: Within 36 months
after the effective date of this AD, rework the
existing ground stud bracket of the TRUs/
MBC, measure the resistance, and install a
new ground stud bracket of the TRUs by
doing all the applicable actions specified in
the Accomplishment Instructions of Boeing
Alert Service Bulletin 767-24A0162, dated
May 30, 2006.

AMOCs

(1)(1) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Material Incorporated by Reference

(j) You must use Boeing Alert Service
Bulletin 767-24A0119, Revision 2, dated
August 19, 2004, as revised by Boeing
Information Notice 767-24A0119 IN 01,
dated October 21, 2004; and Boeing Alert
Service Bulletin 767-24A0162, dated May
30, 2006, to perform the actions that are
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
Boeing Alert Service Bulletin 767-24A0162,
dated May 30, 2006, in accordance with 5
U.S.C. 552(a) and 1 CFR part 51.

(2) On December 1, 2004 (69 FR 67043,
November 16, 2004), the Director of the
Federal Register approved the incorporation
by reference of Boeing Alert Service Bulletin
767—24A0119, Revision 2, dated August 19,
2004, as revised by Boeing Information
Notice 767—-24A0119 IN 01, dated October
21, 2004.

(3) Contact Boeing Commercial Airplanes,
P.O. Box 3707, Seattle, Washington 98124—
2207, for a copy of this service information.
You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on February
13, 2008.
Stephen P. Boyd,
Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. E8-3394 Filed 2-27-08; 8:45 am]

BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-29001; Directorate
Identifier 2007-NE-36—-AD; Amendment 39—
15395; AD 2008—-05-01]

RIN 2120-AA64

Airworthiness Directives; General
Electric Company CF34-8C1/-8C5/-
8C5B1/-8E5/-8E5A1, and CF34—-10E
Series Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for General
Electric Company (GE) CF34-8C1/-8C5/
—-8C5B1/-8E5/-8E5A1, and CF34-10E
series turbofan engines with certain part
number (P/N) and serial number (SN)
fuel metering units (FMU) installed.
This AD requires a onetime test of the
FMU for a miswired (reversed polarity)
condition of the input wires to the
overspeed solenoid. This AD results
from the discovery of miswired FMU
overspeed solenoids in the field. We are
issuing this AD to prevent the engine
from failing to shutdown during an
overspeed which may lead to
uncontained engine failure.

DATES: This AD becomes effective April
3, 2008. The Director of the Federal
Register approved the incorporation by
reference of certain publications listed
in the regulations as of April 3, 2008.
ADDRESSES: You can get the service
information identified in this AD from
General Electric Company via Lockheed
Martin Technology Services, 10525
Chester Road, Suite C, Cincinnati, Ohio
45215; telephone (513) 672—8400; fax
(513) 672-8422.

The Docket Operations office is
located at Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

FOR FURTHER INFORMATION CONTACT: Tara
Chaidez, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
e-mail: tara.chaidez@faa.gov; telephone
(781) 238-7773; fax (781) 238-7199.
SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
a proposed AD. The proposed AD
applies to GE CF34-8C1/-8C5/-8C5B1/
—8E5/-8E5A1, and CF34—10E series
turbofan engines with certain P/N and

SN fuel metering units installed. We
published the proposed AD in the
Federal Register on September 7, 2007
(72 FR 51384). That action proposed to
require a onetime test of the FMU for a
miswired (reversed polarity) condition
of the input wires to the overspeed
solenoid.

Examinig the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is provided in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Request to Reference the Latest GE
Service Bulletin Revisions

One commenter, GE, requests that we
reference the latest GE service bulletin
(SB) revisions, which are SB No. CF34—
8C-AL S/B 73-0030, Revision 3, dated
November 1, 2007, SB No. CF34—-8E-AL
S/B 73-0015, Revision 3, dated
November 1, 2007, and SB No. CF34—
10E S/B 72-0067, Revision 2, dated
August 28, 2007.

We agree. We made that change in the
AD.

Request to Modify the Discussion
Paragraph

One commenter, Woodward Governor
Company, requests that we modify the
Discussion paragraph of the proposed
AD by deleting the statement “If the
solenoid is miswired, the engine will
fail to shut down as commanded”. The
commenter interprets this statement as
meaning that if the engine can be shut
down normally, the AD is not required.

We partially agree. The statement is
needed to explain that the AD is
required by stating that shutdown
failure is tied to overspeed in the unsafe
condition statement in this AD.
However, we deleted “‘as commanded”
from the unsafe condition statements in
the AD.

Request to Include 13 Additional FMU
Serial Numbers

Woodward Governor Company
requests that we include 13 additional

FMU serial numbers, that were
discovered to be affected since we
issued the NPRM.

We agree. We changed the SN range
of WYG94939 through WYGB4222 to
WYG89156 through WYGB4222 in the
AD and added the costs for them to the
Cost section.

Request to Clarify Costs of Compliance

Woodward Governor Company
requests that in the Costs of Compliance
paragraph we clarify the statement “We
estimate that about 2 percent of the
inspected solenoids are defective, and it
will cost about $5,000 to replace each
FMU?” to “We estimate that about 2
percent of the inspected solenoids are
defective, and it will cost about $5,000
to replace each FMU solenoid.”

We agree. We clarified the Cost
statement in the AD.

Request to Extend the Compliance Time

One commenter, Mesa Airlines,
requests that we extend the compliance
time from 2,200 flight hours to 4,000
flight hours, due to potentially longer
repair turn around times of failed FMUs
from the manufacturer.

We do not agree. Our compliance
interval includes anticipated repair
turn-around times. We did not change
the AD.

Removal of Reporting Requirement

We removed the reporting
requirement from the AD, since we
determined it was unnecesary.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

We estimate that this AD will affect
1,055 engines installed on airplanes of
U.S. registry. We also estimate that it
will take about 0.25 work-hour per
engine to perform the FMU inspections,
and that the average labor rate is $80 per
work-hour. We estimate that about 2
percent of the inspected solenoids are
defective. Replacement solenoids will
cost about $5,000 each. Based on these
figures, we estimate the total cost of the
AD to U.S. operators to be $126,600.
Our cost estimate is exclusive of
possible warranty coverage.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
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rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary at the address listed
under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2008-05-01 General Electric Company:
Amendment 39-15395. Docket No.
FAA-2007-29001; Directorate Identifier
2007-NE-36—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective April 3, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to:

(1) General Electric Company (GE) CF34-
8C1/-8C5/-8C5B1/-8E5/—8E5A1 turbofan
engines, with GE fuel metering unit (FMU)
part number (P/N) 4120T01P02, serial
numbers (SNs) WYG89156 through
WYGB4222, and Woodward Governor FMU
Vendor Identification Number (VIN) 8061—
926, SNs 11954378 thl‘ough 15140071.

(2) GE CF34-10E series turbofan engines,
with GE FMU P/N 2043M10P05, SNs
WYGA3251 through WYGB4085, and
Woodward Governor FMU VIN 8063—-884,
SNs 13335695 through 15028283.

(3) CF34-8C1/-8C5/-8C5B1 turbofan
engines are installed on, but not limited to,
Bombardier Inc. Model CL-600-2C10 (CR]J—
700 & —701), and CL-600-2D24/-2D15 (CRJ—
900) airplanes.

(4) CF34-8E5/-8E5A1 turbofan engines are
installed on, but not limited to, Embraer ER]
170-100/ —200 series airplanes.

(5) CF34—-10E series turbofan engines are
installed on, but not limited to, Embraer ER]
190-100/-200 series airplanes.

Unsafe Condition

(d) This AD results from the discovery of
miswired FMU overspeed solenoids in the
field. We are issuing this AD to prevent the
engine from failing to shutdown during an
overspeed which may lead to uncontained
engine failure.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
2,200 flight hours after the effective date of
this AD, but not to exceed 24 months after
the effective date of this AD, unless the
actions have already been done.

TABLE 1.—INCORPORATION BY REFERENCE

Onetime Test of the FMU

(f) Perform a onetime test of the FMU for
a miswired (reversed polarity) condition of
the input wires to the overspeed solenoid.

(g) Use paragraph 3A of the
Accomplishment Instructions of GE Service
Bulletin (SB) No. CF34-8C—AL S/B 73-0030,
Revision 3, dated November 1, 2007, SB No.
CF34—-8E—-AL S/B 73-0015, Revision 3, dated
November 1, 2007, or SB No. CF34—-10E
S/B 72-0067, Revision 2, dated August 28,
2007, as applicable, to do the test.

(h) If the FMU fails the test, remove the
FMU.

Previous Credit

(i) If you performed the actions specified
in paragraphs (f) through (h) of this AD using
the inspection procedures in the following
SBs, before the effective date of this AD, you
satisfied the requirements of this AD.

(1) GE SB No. CF34-8C—AL S/B 73-0030,
dated May 25, 2007, Revision 1, dated July
19, 2007, or Revision 2, dated August 28,
2007.

(2) GE SB No. CF34-8E~AL S/B 73-0015,
dated June 1, 2007, Revision 1, dated July 19,
2007, or Revision 2, dated August 28, 2007.

(3) GE SB No. CF34-10E S/B 72-0067,
dated June 7, 2007 or Revision 1, dated July
26, 2007.

Alternative Methods of Compliance

(j) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Related Information

(k) Contact Tara Chaidez, Aerospace
Engineer, Engine Certification Office, FAA,
Engine and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: tara.chaidez@faa.gov;
telephone (781) 238-7773; fax (781) 238—
7199, for more information about this AD.

Material Incorporated by Reference

(1) You must use the service information
specified in Table 1 of this AD to perform the
testing required by this AD. The Director of
the Federal Register approved the
incorporation by reference of the documents
listed in Table 1 in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Contact General
Electric Company via Lockheed Martin
Technology Services, 10525 Chester Road,
Suite C, Cincinnati, Ohio 45215; telephone
(513) 672—8400; fax (513) 672—8422, for a
copy of this service information. You may
review copies at the FAA, New England
Region, 12 New England Executive Park,
Burlington, MA; or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

GE Service Bulletin No.

Page

Revision Date

CF34-8C-AL S/B 73-0030, Total Pages: 11 ....

3 | November 1, 2007.
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TABLE 1.—INCORPORATION BY REFERENCE—Continued

GE Service Bulletin No.

Page

Revision Date

CF34-8E-AL S/B 73-0015, Total Pages: 11 ....
CF34-10E S/B 72-0067, Total Pages: 10 ........

3 | November 1, 2007.
2 | August 28, 2007.

Issued in Burlington, Massachusetts, on
February 15, 2008.

Peter A. White,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. E8-3462 Filed 2—27-08; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-0226; Directorate
Identifier 2007-NM-187-AD; Amendment
39-15393; AD 2008-04-21]

RIN 2120-AA64
Airworthiness Directives; Boeing

Model 737-300, —-400, and -500 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Boeing Model 737-300, —400, and —500
series airplanes. This AD requires
repetitive inspections for cracking of the
body buttock line (BBL) 0.07 floor beam
between body station (BS) 651 and BS
676 and between BS 698 and BS 717,
and related investigative and corrective
actions if necessary. This AD also
provides an optional terminating action
for the repetitive inspections. This AD
results from reports of cracking in the
BBL 0.07 floor beam. We are issuing this
AD to prevent failure of the main deck
floor beams at certain body stations due
to fatigue cracking, which could result
in rapid decompression of the airplane.
DATES: This AD is effective April 3,
2008.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of April 3, 2008.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the

Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Nancy Marsh, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6440; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to
certain Boeing Model 737-300, —400,
and —500 series airplanes. That NPRM
was published in the Federal Register
on November 26, 2007 (72 FR 65901).
That NPRM proposed to require
repetitive inspections for cracking of the
body buttock line 0.07 floor beam
between body station (BS) 651 and BS
676 and between BS 698 and BS 717,
and related investigative and corrective
actions if necessary.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received.
Boeing supports the NPRM.

Conclusion

We reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

There are 1,961 airplanes of the
affected design in the worldwide fleet.
This AD affects 599 airplanes of U.S.
registry. The required inspections take
about 4 work hours per airplane, at an
average labor rate of $80 per work hour.
Based on these figures, the estimated
cost of the required AD for U.S.

operators is $191,680, or $320 per
airplane, per inspection cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action”” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
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Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-04-21 Boeing: Amendment 39-15393.
Docket No. FAA-2007-0226; Directorate
Identifier 2007-NM-187-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective April 3, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 737—
300, —400, and —500 series airplanes,
certificated in any category; as identified in
Boeing Service Bulletin 737-57-1210,
Revision 2, dated June 13, 2007.

Unsafe Condition

(d) This AD results from reports of cracking
in the body buttock line (BBL) 0.07 floor
beam. We are issuing this AD to prevent
failure of the main deck floor beams at
certain body stations due to fatigue cracking,
which could result in rapid decompression of
the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections and Related Investigative/
Corrective Actions

(f) Before the accumulation of 20,000 total
flight hours, or within 7,000 flight cycles
after the effective date of this AD, whichever
occurs later: Do the detailed inspections for
cracking of the BBL 0.07 floor beam between
body station (BS) 651 and BS 676 and
between BS 698 and BS 717, and do all the
applicable related investigative and
corrective actions before further flight, by
accomplishing all of the applicable actions
specified in paragraphs B.2. and B.4. of the
Accomplishment Instructions of Boeing
Service Bulletin 737-57-1210, excluding
Appendix A, Revision 2, dated June 13, 2007,
except as provided by paragraph (g) of this
AD. Repeat the inspections thereafter at
intervals not to exceed 7,000 flight cycles.
Installing a repair in accordance with
paragraphs B.2. and B.4. of the
Accomplishment Instructions of the service
bulletin, or doing the modification in
accordance with paragraph (h) of this AD,
terminates the repetitive inspections for the
applicable area only.

Exception to Corrective Action

(g) If any cracking is found during any
inspection required by this AD, and Boeing
Service Bulletin 737-57-1210, excluding
Appendix A, Revision 2, dated June 13, 2007,
specifies to contact Boeing for appropriate
action: Before further flight, repair the
cracking using a method approved in
accordance with the procedures specified in
paragraph (i) of this AD.

Optional Terminating Action

(h) If no cracking is found during the
detailed inspection and related investigative
action required by paragraph (f) of this AD:
Accomplishing the modification of the BBL
0.07 floor beam between BS 651 and BS 676
and between BS 698 and BS 717, as
applicable, in accordance with paragraphs
B.2. and B.4., as applicable, of the
Accomplishment Instructions of Boeing
Service Bulletin 737-57-1210, excluding
Appendix A, Revision 2, dated June 13, 2007,
terminates the repetitive inspections for the
applicable area only.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

Material Incorporated by Reference

(§) You must use Boeing Service Bulletin
737-57—-1210, Revision 2, dated June 13,
2007, to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207.

(3) You may review copies of the service
information incorporated by reference at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal_register/

code_of _federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on February
15, 2008.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8-3461 Filed 2—27-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-0300; Directorate
Identifier 2007-NM-191-AD; Amendment
39-15394; AD 2008-04-22]

RIN 2120-AA64

Airworthiness Directives; Fokker
Model F.28 Mark 0070 and 0100
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Reports have been received from Fokker
100 (F28 Mark 0100) operators where the
crew experienced difficulties with roll
control. Analysis suggests that these
phenomena are due to frozen water on the
aileron pulleys that are installed on the
Center Wing Spar and located in the Main
Landing Gear (MLG) wheel bays.
Investigation has confirmed that improper
closure of the aerodynamic seals of the wing-
to-fuselage fairings above the MLG wheel
bays can cause rainwater, wash-water or de-
icing fluid to leak onto the affected aileron
pulleys. This condition, if not corrected, can
lead to further incidents of frozen water on
aileron pulleys during operation of the
aircraft, resulting in restricted roll control
and/or higher control forces. * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective April
3, 2008.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of April 3, 2008.

ADDRESSES: You may examine the AD
docket on the Internet at http://
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www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057—-3356; telephone (425) 227-1137;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on December 11, 2007 (72 FR
70249). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

Reports have been received from Fokker
100 (F28 Mark 0100) operators where the
crew experienced difficulties with roll
control. Analysis suggests that these
phenomena are due to frozen water on the
aileron pulleys that are installed on the
Center Wing Spar and located in the Main
Landing Gear (MLG) wheel bays.
Investigation has confirmed that improper
closure of the aerodynamic seals of the wing-
to-fuselage fairings above the MLG wheel
bays can cause rainwater, wash-water or de-
icing fluid to leak onto the affected aileron
pulleys. [The aileron pulleys on Model F.28
Mark 0070 airplanes are identical to those
installed on the Model F.28 Mark 0100
airplanes. Therefore, those Model F.28 Mark
0070 airplanes may be subject to the unsafe
condition revealed on the Model F.28 Mark
0100 airplanes.] This condition, if not
corrected, can lead to further incidents of
frozen water on aileron pulleys during
operation of the aircraft, resulting in
restricted roll control and/or higher control
forces. Since an unsafe condition has been
identified that is likely to exist or develop on
other aircraft of the same type design, this
Airworthiness Directive requires the
inspection of the wing-to-fuselage fairings
and, if necessary, the accomplishment of
appropriate corrective action(s).

The inspection is intended to find
indications of incorrect fit, damage, or
wear. Corrective actions include a
related investigative action (inspecting
for incorrect fit, damage, or wear of the
aerodynamic seal of the fairings, and
inspecting for damage or wear of the
abrasion resistant coating on the mating
surface of the fuselage skin), restoring
damaged abrasion-resistant coatings,
correcting fairing positions, and
replacing damaged fairing seals. You
may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
about 12 products of U.S. registry. We
also estimate that it will take about 1
work-hour per product to comply with
the basic requirements of this AD. The
average labor rate is $80 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $960, or $80 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new AD:

2008-04-22 Fokker Services B.V.:
Amendment 39-15394. Docket No.
FAA-2007-0300; Directorate Identifier
2007-NM-191-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective April 3, 2008.
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Affected ADs (2) When incorrect fit, damage or wear is www.archives.gov/federal-register/cfr/ibr-
(b) None found, within 30 days after the inspection or  locations.html.
’ within 30 days after the effective date of the . .
Applicability AD, whichever occurs later, report the Issued in Renton, Washington, on February

(c) This AD applies to Fokker Model F.28
Mark 0070 and 0100 airplanes, certificated in
any category, all serial numbers.

Subject

(d) Air Transport Association (ATA) of
America Code 53: Fuselage.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Reports have been received from Fokker
100 (F28 Mark 0100) operators where the
crew experienced difficulties with roll
control. Analysis suggests that these
phenomena are due to frozen water on the
aileron pulleys that are installed on the
Center Wing Spar and located in the Main
Landing Gear (MLG) wheel bays.
Investigation has confirmed that improper
closure of the aerodynamic seals of the wing-
to-fuselage fairings above the MLG wheel
bays can cause rainwater, wash-water or de-
icing fluid to leak onto the affected aileron
pulleys. [The aileron pulleys on Model F.28
Mark 0070 airplanes are identical to those
installed on the Model F.28 Mark 0100
airplanes. Therefore, those Model F.28 Mark
0070 airplanes may be subject to the unsafe
condition revealed on the Model F.28 Mark
0100 airplanes.] This condition, if not
corrected, can lead to further incidents of
frozen water on aileron pulleys during
operation of the aircraft, resulting in
restricted roll control and/or higher control
forces. Since an unsafe condition has been
identified that is likely to exist or develop on
other aircraft of the same type design, this
Airworthiness Directive requires the
inspection of the wing-to-fuselage fairings
and, if necessary, the accomplishment of
appropriate corrective action(s).
The inspection is intended to find
indications of incorrect fit, damage, or wear.
Corrective actions include a related
investigative action (inspecting for incorrect
fit, damage, or wear of the aerodynamic seal
of the fairings, and inspecting for damage or
wear of the abrasion resistant coating on the
mating surface of the fuselage skin), restoring
damaged abrasion-resistant coatings,
correcting fairing positions, and replacing
damaged fairing seals, as applicable.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 12 months after the effective
date of this AD, inspect the wing-to-fuselage
fairings for indications of incorrect fit,
damage or wear, in accordance with the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-53-101, dated
September 30, 2005.

(i) If no indications of incorrect fit, damage
or wear are found, no further action is
required by this AD.

(ii) If any incorrect fit, damage or wear is
found, before next flight, do related
investigative actions and applicable
corrective actions in accordance with the
Accomplishment Instructions of the service
bulletin.

findings to Fokker Services B.V., Technical
Services Dept., P.O. Box 231, 2150 AE
Nieuw-Vennep, The Netherlands.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Tom Rodriguez,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1137; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Dutch Airworthiness
Directive NL-2005—013, dated October 17,
2005, and Fokker Service Bulletin SBF100—
53-101, dated September 30, 2005, for
related information.

Material Incorporated by Reference

(i) You must use Fokker Service Bulletin
SBF100-53-101, dated September 30, 2005,
to do the actions required by this AD, unless
the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Fokker Services B.V.,
Technical Services Dept., P.O. Box 231, 2150
AE Nieuw-Vennep, The Netherlands.

(3) You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://

15, 2008.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8-3460 Filed 2-27-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-29332; Directorate
Identifier 2007-NM-172-AD; Amendment
39-15391; AD 2008-04—-19]

RIN 2120-AA64

Airworthiness Directives; ATR Model
ATR42 and ATR72 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Subsequent to accidents involving Fuel
Tank System explosions in flight * * * and
on ground, * * * Special Federal Aviation
Regulation 88 (SFAR88) * * * required a
safety review of the aircraft Fuel Tank
System * * *,

* * * * *

Fuel Airworthiness Limitations are items
arising from a systems safety analysis that
have been shown to have failure mode(s)
associated with an ‘unsafe condition” * * *.
These are identified in Failure Conditions for
which an unacceptable probability of ignition
risk could exist if specific tasks and/or
practices are not performed in accordance
with the manufacturers’ requirements.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective April
3, 2008.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of April 3, 2008.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West



Federal Register/Vol. 73, No. 40/ Thursday, February 28, 2008/Rules and Regulations

10653

Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-1137;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on September 28, 2007 (72 FR
55113). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

Subsequent to accidents involving Fuel
Tank System explosions in flight * * * and
on ground, the FAA published Special
Federal Aviation Regulation 88 (SFAR 88) in
June 2001. SFAR 88 required a safety review
of the aircraft Fuel Tank System to determine
that the design meets the requirements of
FAR (Federal Aviation Regulations) § 25.901
and § 25.981(a) and (b).

A similar regulation has been
recommended by the JAA (Joint Aviation
Authorities) to the European National
Aviation Authorities in JAA letter 04/00/02/
07/03-L024 of 3 February 2003. The review
was requested to be mandated by NAA’s
(National Aviation Authorities) using JAR
(Joint Aviation Regulation) § 25.901(c),
§25.1309.

In August 2005 EASA published a policy
statement on the process for developing
instructions for maintenance and inspection
of Fuel Tank System ignition source
prevention (EASA D 2005/CPRO,
www.easa.eu.int/home/
cert_policy_statements_en.html) that also
included the EASA expectations with regard
to compliance times of the corrective actions
on the unsafe and the not unsafe part of the
harmonised design review results. On a
global scale the TC (type certificate) holders
committed themselves to the EASA
published compliance dates (see EASA
policy statement). The EASA policy
statement has been revised in March 2006:
The date of 31-12—-2005 for the unsafe related
actions has now been set at 01-07-2006.

Fuel Airworthiness Limitations are items
arising from a systems safety analysis that
have been shown to have failure mode(s)
associated with an ‘unsafe condition’ as
defined in FAA’s memo 2003-112-15 ‘SFAR
88—Mandatory Action Decision Criteria’.
These are identified in Failure Conditions for
which an unacceptable probability of ignition
risk could exist if specific tasks and/or
practices are not performed in accordance
with the manufacturers’ requirements.

This EASA Airworthiness Directive
mandates the Fuel System Airworthiness
Limitations (comprising maintenance/
inspection tasks and Critical Design

Configuration Control Limitations (CDCCL))
for the type of aircraft, that resulted from the
design reviews and the JAA recommendation
and EASA policy statement mentioned
above.

The corrective action is revising the
Airworthiness Limitations Section of
the Instructions for Continued
Airworthiness to incorporate new
limitations for fuel tank systems. You
may obtain further information by
examining the MCAI in the AD docket.

Change Made to This AD

For standardization purposes, we
have revised paragraph (f)(4) of this AD
to specify that no alternative
inspections, inspection intervals, or
CDCCLs may be used unless they are
part of a later approved revision of ATR
42-200/-300/-320 Maintenance Review
Board Report (MRBR), Revision 7, dated
March 31, 2006; ATR 42—-400/-500
MRBR, Revision 6, dated March 26,
2007; or ATR 72 MRBR, Revision 8,
dated March 26, 2007; as applicable; or
unless they are approved as an
alternative method of compliance.
Inclusion of this paragraph in the AD is
intended to ensure that the AD-
mandated airworthiness limitations
changes are treated the same as the
airworthiness limitations issued with
the original type certificate.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed with the change described
previously. We determined that this
change will not increase the economic
burden on any operator or increase the
scope of the AD.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCAI in order to follow our FAA

policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
about 84 products of U.S. registry. We
also estimate that it will take about 1
work-hour per product to comply with
the basic requirements of this AD. The
average labor rate is $80 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $6,720, or $80 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
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Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-04-19 ATR—GIE Avions de
Transport Régional (Formerly
Aerospatiale): Amendment 39-15391.
Docket No. FAA-2007-29332;
Directorate Identifier 2007-NM-172-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective April 3, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all ATR Model
ATR42-200, —300, —320, and —500 airplanes;
and all ATR Model ATR72-101, —201, =102,
—202,-211, -212, and —212A airplanes;
certificated in any category.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance according
to paragraph (g) of this AD. The request
should include a description of changes to
the required inspections that will ensure the
continued operational safety of the airplane.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Subsequent to accidents involving Fuel
Tank System explosions in flight * * * and
on ground, the FAA published Special
Federal Aviation Regulation 88 (SFAR 88) in
June 2001. SFAR 88 required a safety review
of the aircraft Fuel Tank System to determine
that the design meets the requirements of
FAR (Federal Aviation Regulation) § 25.901
and § 25.981(a) and (b).

A similar regulation has been
recommended by the JAA (Joint Aviation
Authorities) to the European National
Aviation Authorities in JAA letter 04/00/02/
07/03-L024 of 3 February 2003. The review
was requested to be mandated by NAA’s
(National Aviation Authorities) using JAR
(Joint Aviation Regulation) § 25.901(c),
§25.1300.

In August 2005 EASA published a policy
statement on the process for developing
instructions for maintenance and inspection
of Fuel Tank System ignition source
prevention (EASA D 2005/CPRO,
www.easa.eu.int/home/
cert_policy_statements_en.html) that also
included the EASA expectations with regard
to compliance times of the corrective actions
on the unsafe and the not unsafe part of the
harmonised design review results. On a
global scale the TC (type certificate) holders
committed themselves to the EASA
published compliance dates (see EASA
policy statement). The EASA policy
statement has been revised in March 2006:
The date of 31-12-2005 for the unsafe related
actions has now been set at 01-07—-2006.

Fuel Airworthiness Limitations are items
arising from a systems safety analysis that
have been shown to have failure mode(s)
associated with an ‘unsafe condition’ as
defined in FAA’s memo 2003-112-15 ‘SFAR
88—Mandatory Action Decision Criteria’.
These are identified in Failure Conditions for
which an unacceptable probability of ignition
risk could exist if specific tasks and/or
practices are not performed in accordance
with the manufacturers’ requirements.

This EASA Airworthiness Directive
mandates the Fuel System Airworthiness
Limitations (comprising maintenance/
inspection tasks and Critical Design
Configuration Control Limitations (CDCCL))
for the type of aircraft, that resulted from the
design reviews and the JAA recommendation
and EASA policy statement mentioned
above.

The corrective action is revising the
Airworthiness Limitations Section of the
Instructions for Continued Airworthiness to
incorporate new limitations for fuel tank
systems.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 3 months after the effective date
of this AD, or before December 16, 2008,
whichever occurs first, revise the
Airworthiness Limitations Section (ALS) of
the Instructions for Continued Airworthiness
to incorporate Task 28.10.00 “Fuel Tank—
General,” and Task 28.20.00 ‘Distribution,”
of the Certification Maintenance

Requirements (CMR) Section of the Time
Limits Section of Part 1 of the ATR 42-200/
—300/-320 Maintenance Review Board
Report (MRBR), Revision 7, dated March 31,
2006; the ATR 42—-400/-500 MRBR, Revision
6, dated March 26, 2007; or the ATR 72
MRBR, Revision 8, dated March 26, 2007; as
applicable. For all tasks identified in the
applicable MRBR, the initial compliance
times start from the later of the times
specified in paragraphs (f)(1)(i) and (f)(1)(ii)
of this AD, except as provided by paragraphs
(f)(3) and (g) of this AD. The repetitive
inspections must be accomplished thereafter
at the interval specified in the applicable
MRBR.

(i) The effective date of this AD.

(ii) The date of issuance of the original
French standard airworthiness certificate or
the date of issuance of the original French
export certificate of airworthiness.

(2) Within 3 months after the effective date
of this AD, or before December 16, 2008,
whichever occurs first, revise the ALS of the
Instructions for Continued Airworthiness to
incorporate the CDCCLs as defined in Section
4., “Critical Design Configuration Control
List,” of the Airworthiness Limitations
Section of the Time Limits Section of Part 1
of the ATR 42-200/-300/-320 MRBR,
Revision 7, dated March 31, 2006; the ATR
42-400/-500 MRBR, Revision 6, dated March
26, 2007; or the ATR 72 MRBR, Revision 8,
dated March 26, 2007; as applicable.

(3) For the task titled “Detailed visual
inspection of the fuel tanks and associated
equipment, wiring, piping and braids” (CMR
task reference 28.10.00—1): The initial
compliance time is the later of the times
specified in paragraphs (f)(3)(i) and ()(3)(ii)
of this AD. Thereafter, the task titled
“Detailed visual inspection of the fuel tanks
and associated equipment, wiring, piping
and braids” must be accomplished at the
repetitive interval specified in Section 4.,
“Critical Design Configuration Control List,”
of the Airworthiness Limitations Section of
the Time Limits Section of Part 1 of the ATR
42-200/-300/-320 MRBR, Revision 7, dated
March 31, 2006; the ATR 42—400/-500
MRBR, Revision 6, dated March 26, 2007; or
the ATR 72 MRBR, Revision 8, dated March
26, 2007; as applicable.

(i) Within 144 months since the date of
issuance of the original French standard
airworthiness certificate or the date of
issuance of the original French export
certificate of airworthiness.

(ii) Within 72 months or 20,000 flight
hours after the effective date of this AD,
whichever occurs first.

(4) After accomplishing the actions
specified in paragraphs (f)(1), (f)(2), and (f)(3)
of this AD, no alternative inspection,
inspection intervals, or CDCCLs may be used
unless the inspections, intervals, or CDCCLs
are part of a later revision of the ATR 42—
200/-300/-320 MRBR, Revision 7, dated
March 31, 2006; ATR 42—400/-500 MRBR,
Revision 6, dated March 26, 2007; or ATR 72
MRBR, Revision 8, dated March 26, 2007; as
applicable; that is approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, or the European
Aviation Safety Agency (EASA) (or its
delegated agent); or unless the inspections,
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intervals, or CDCCLs are approved as an
alternative method of compliance (AMOC) in
accordance with the procedures specified in
paragraph (g) of this AD.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) AMOCs: The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCG:s for this AD, if requested

using the procedures found in 14 CFR 39.19.
Send information to ATTN: Tom Rodriguez,
Aerospace Engineer, International Branch,
ANM-116, FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1137; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-

TABLE 1.—SERVICE INFORMATION

approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI EASA Airworthiness
Directive 2006—0219R1, dated June 29, 2007,
and the service information identified in
Table 1 of this AD, for related information.

Document

Revision

level Date

Time Limits Section of Part 1 of the ATR 42-200/-300/—-320 Maintenance Review Board Report

Time Limits Section of Part 1 of the ATR 42—-400/-500 Maintenance Review Board Report
Time Limits Section of Part 1 of the ATR 72 Maintenance Review Board Report

March 31, 2006.
6 | March 26, 2007.
8 | March 26, 2007.

Material Incorporated by Reference

(i) You must use the service information
specified in Table 2 of this AD to do the

actions required by this AD, unless the AD
specifies otherwise.

TABLE 2.—MATERIAL INCORPORATED BY REFERENCE

Document

Revision

level Date

Time Limits Section of Part 1 of the ATR 42-200/-300/—-320 Maintenance Review Board Report

Time Limits Section of Part 1 of the ATR 42—-400/-500 Maintenance Review Board Report
Time Limits Section of Part 1 of the ATR 72 Maintenance Review Board Report

March 31, 2006.
6 | March 26, 2007.
March 26, 2007.

The missing page number for the “List of
Effective Pages” of the Time Limits Section
of Part 1 of the ATR 42—-200/-300/-320
Maintenance Review Board Report is 1-LEP.
The “List of Effective Pages” for the Time
Limits Section of Part 1 of the ATR 42—400/
—500 Maintenance Review Board Report
contains a typographical error: The date for
Page 3 should read March 2007. The first
page of the “Reasons for Revisions” section
of the Time Limits Section of Part 1 of the
ATR 72 Maintenance Review Board Report is
incorrectly identified as Page 2—RFR; that
page should be identified as Page 1-RFR.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact ATR, 316 Route de Bayonne,
31060 Toulouse, Cedex 03, France.

(3) You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on February
15, 2008.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8-3401 Filed 2-27-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2007-0075; Directorate
Identifier 2007-NM-171-AD; Amendment
39-15390; AD 2008-04-18]

RIN 2120-AA64

Airworthiness Directives; EMBRAER
Model EMB-120, —120ER, -120FC,
-120QC, and —120RT Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

It has been found that former revisions of
the Maintenance Review Board Report
(MRBR) of the EMB-120( ) aircraft do not
fully comply with some Critical Design
Configuration Control Limitations (CDCCL)
and Fuel System Limitations (FSL). These
limitations are necessary to preclude ignition
sources in the fuel system, as required by
RBHA-E88/SFAR-88 (Special Federal
Aviation Regulation No. 88).

* * * * *

The potential of ignition sources, in
combination with flammable fuel
vapors, could result in fuel tank
explosions and consequent loss of the
airplane. We are issuing this AD to
require actions to correct the unsafe
condition on these products.



10656

Federal Register/Vol. 73, No. 40/ Thursday, February 28, 2008/Rules and Regulations

DATES: This AD becomes effective April
3, 2008.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of April 3, 2008.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on October 23, 2007 (72 FR
59967). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

It has been found that former revisions of
the Maintenance Review Board Report
(MRBR) of the EMB-120( ) aircraft do not
fully comply with some Critical Design
Configuration Control Limitations (CDCCL)
and Fuel System Limitations (FSL). These
limitations are necessary to preclude ignition
sources in the fuel system, as required by
RBHA-E88/SFAR-88 (Special Federal
Aviation Regulation No. 88).

Since this condition affects flight safety, a
corrective action is required. Thus, sufficient
reason exists to request compliance with this
AD in the indicated time limit.

The potential of ignition sources, in
combination with flammable fuel
vapors, could result in fuel tank
explosions and consequent loss of the
airplane. The corrective action is
revising the Airworthiness Limitations
Section of the Instructions for
Continued Airworthiness to incorporate
new limitations for fuel tank systems.
You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Changes to This AD

For standardization purposes, we
have revised this AD in the following
ways:

e We revised the language in Note 1
of this AD to correspond to the language
contained in the same note in similar
ADs.

o We revised paragraph (f)(4) of this
AD to specify that no alternative
inspections, inspection intervals, or
CDCCLs may be used unless they are
part of a later approved revision of
certain documents specified in this AD,
or unless they are approved as an
alternative method of compliance
(AMOOQ). Inclusion of this paragraph in
the AD is intended to ensure that the
AD-mandated airworthiness limitations
changes are treated the same as the
airworthiness limitations issued with
the original type certificate.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
about 109 products of U.S. registry. We
also estimate that it will take about 1
work-hour per product to comply with
the basic requirements of this AD. The
average labor rate is $80 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $8,720, or $80 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-04-18 Empresa Brasileira de
Aeronautica S.A. (EMBRAER):
Amendment 39-15390. Docket No.
FAA—-2007-0075; Directorate Identifier
2007-NM-171-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective April 3, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all EMBRAER Model
EMB-120, —-120ER, —120FC, —120QC, and
—120RT airplanes; certificated in any
category.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance according
to paragraph (g) of this AD. The request
should include a description of changes to
the required inspections that will ensure the
continued operational safety of the airplane.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

It has been found that former revisions of
the Maintenance Review Board Report
(MRBR) of the EMB-120( ) aircraft do not
fully comply with some Critical Design
Configuration Control Limitations (CDCCL)
and Fuel System Limitations (FSL). These
limitations are necessary to preclude ignition
sources in the fuel system, as required by
RBHA-E88/SFAR-88 (Special Federal
Aviation Regulation No. 88).

Since this condition affects flight safety, a
corrective action is required. Thus, sufficient
reason exists to request compliance with this
AD in the indicated time limit.

The potential of ignition sources, in
combination with flammable fuel vapors,
could result in fuel tank explosions and
consequent loss of the airplane. The
corrective action is revising the
Airworthiness Limitations Section of the
Instructions for Continued Airworthiness to
incorporate new limitations for fuel tank
systems.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 1 month after the effective date
of this AD, revise the Airworthiness
Limitations Section (ALS) of the Instructions
for Continued Airworthiness to incorporate
Tasks 15 to 18 of Section 6—*‘Part E—Fuel
System Limitations,” EMBRAER Temporary
Revision No. 22—1, dated November 18, 2005,
of the EMBRAER EMB-120 Brasilia
Maintenance Review Board Report (MRBR),
MRB-HI-200. For all tasks identified in the
MRBR, the initial compliance times start
from the later of the times specified in
paragraphs (f)(1)(i) and (f)(1)(ii) of this AD,
and the repetitive inspections must be
accomplished thereafter at the interval
specified in the MRBR, except as provided by
paragraphs (f)(3) and (g)(1) of this AD.

(i) The effective date of this AD.

(ii) The date of issuance of the original
Brazilian standard airworthiness certificate
or the date of issuance of the original
Brazilian export certificate of airworthiness.

(2) Within 1 month after the effective date
of this AD, revise the ALS of the Instructions
for Continued Airworthiness to incorporate
the CDCCLs to include items (1) and (2),
dated March 22, 2005, of Section 6—*‘Part
D—~Ciritical Design Configuration Control
Limitation,” of the EMBRAER EMB-120
Brasilia MRBR, MRB-HI-200.

(3) For the functional checks and detailed
visual inspections, Tasks 15 to 18 of Section
6—‘Part E—Fuel System Limitations,”
EMBRAER Temporary Revision No. 221,
dated November 18, 2005, of the EMBRAER
EMB-120 Brasilia MRBR, MRB-HI-200: The
initial compliance time is within 4,000 flight
hours or 48 months after the effective date of
this AD, whichever occurs first. Thereafter
those tasks must be accomplished at the
repetitive interval specified in Section 6—
“Part E—Fuel System Limitations,”
EMBRAER Temporary Revision No. 221,
dated November 18, 2005, of the EMBRAER
EMB-120 Brasilia MRBR, MRB-HI-200.

(4) After accomplishing the actions
specified in paragraphs (f)(1) and (f)(2) of this
AD, no alternative inspections, inspection
intervals, or CDCCLs may be used unless the
inspections, intervals, or CDCCLs are part of
a later revision of EMBRAER EMB-120
Brasilia MRBR, MRB-HI-200, dated March
22, 2005, that is approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, or the Agéncia
Nacional de Aviagdo Civil (ANAC) (or its
delegated agent); or unless the inspections,
intervals, or CDCCLs are approved as an
alternative method of compliance in
accordance with the procedures specified in
paragraph (g)(1) of this AD.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCGs): The Manager, International
Branch, ANM-116, Transport Airplane

Directorate, FAA, has the authority to
approve AMOC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Dan Rodina,
Aerospace Engineer, International Branch,
ANM-116, FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-2125; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCALI Brazilian Airworthiness
Directive 2007—05-02, effective June 6, 2007;
EMBRAER Temporary Revision No. 22-1,
dated November 18, 2005, of the EMBRAER
EMB-120 Brasilia MRBR, MRB-HI-200; and
Section 6—“Part D—Critical Design
Configuration Control Limitation,” of the
EMBRAER EMB-120 Brasilia MRBR, MRB—
HI-200; for related information.

Material Incorporated by Reference

(1) You must use EMBRAER Temporary
Revision No. 22—-1, dated November 18, 2005,
of the EMBRAER EMB-120 Brasilia
Maintenance Review Board Report, MRB-HI-
200; and pages 6.1I1.1 and 6.1I1.2, dated March
22, 2005, of Section 6—‘‘Part D—Critical
Design Configuration Control Limitation,” of
the EMBRAER EMB-120 Brasilia
Maintenance Review Board Report, MRB-HI-
200; to do the actions required by this AD,
unless the AD specifies otherwise. EMBRAER
EMB-120 Brasilia Maintenance Review
Board Report, MRB-HI-200, contains the
following effective pages:

Page No. Date shown on page
List of Effective
Pages:
Pages llI-VII .......... December 1, 2006.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Empresa Brasileira de
Aeronautica S.A. (EMBRAER), P.O. Box
343—CEP 12.225, Sao Jose dos Campos—SP,
Brazil.

(3) You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the



10658

Federal Register/Vol. 73, No. 40/ Thursday, February 28, 2008/Rules and Regulations

National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on February
15, 2008.
Ali Bahrami,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. E8-3399 Filed 2—-27-08; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-0213; Directorate
Identifier 2007-NM-233—-AD; Amendment
39-15389; AD 2008-04—17]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model DHC-8-102, DHC—-8-103, DHC-
8-106, DHC-8-201, DHC-8-202, DHC-
8-301, DHC-8-311, and DHC-8-315
Airplanes, and Model DHC-8-400
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Several cases have been reported where the
pilot, co-pilot or observer utility light system
has failed, resulting in a burning smell
within the cockpit. An investigation has
revealed that, due to the orientation and
location of the carbon molded potentiometers
used to control the intensity of the light, the
potentiometers can fail and overheat in such
a way that burning of the ceiling panel and
the associated insulation blanket could
occur. This could lead to the presence of
smoke in the cockpit, requiring that the pilots
carry out the appropriate emergency
procedure.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective April
3, 2008.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of April 3, 2008.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Wing Chan, Aerospace Engineer,
Systems and Flight Test Branch, ANE—
172, FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone (516) 228-7311; fax
(516) 794-5531.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on November 21, 2007 (72 FR
65476). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

Several cases have been reported where the
pilot, co-pilot or observer utility light system
has failed, resulting in a burning smell
within the cockpit. An investigation has
revealed that, due to the orientation and
location of the carbon molded potentiometers
used to control the intensity of the light, the
potentiometers can fail and overheat in such
a way that burning of the ceiling panel and
the associated insulation blanket could
occur. This could lead to the presence of
smoke in the cockpit, requiring that the pilots
carry out the appropriate emergency
procedure.

Corrective actions include replacing the
affected carbon molded resistive
element potentiometers with wire-
wound type potentiometers for the pilot,
co-pilot, and, if applicable, observer
utility lights. You may obtain further
information by examining the MCAI in
the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But

we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
about 186 products of U.S. registry. We
also estimate that it will take about 3
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $80 per work-hour.
Required parts will cost about $0 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD
to the U.S. operators to be $44,640, or
$240 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.
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For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new AD:

2008-04-17 Bombardier, Inc. (Formerly de
Havilland, Inc.): Amendment 39-15389.
Docket No. FAA-2007-0213; Directorate
Identifier 2007-NM-233—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective April 3, 2008.
Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier Model
DHC-8-102, DHC-8-103, DHC-8-106, DHC—
8-201, DHC-8-202, DHC-8-301, DHC-8-
311, and DHC-8-315 airplanes, serial
numbers 003 through 639; and Model DHC—
8-400 series airplanes, serial numbers 4003,

4004, 4006, and 4008 through 4149;
certificated in any category.

Subject

(d) Air Transport Association (ATA) of
America Code 33: Lights.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Several cases have been reported where the
pilot, co-pilot or observer utility light system
has failed, resulting in a burning smell
within the cockpit. An investigation has
revealed that, due to the orientation and
location of the carbon molded potentiometers
used to control the intensity of the light, the
potentiometers can fail and overheat in such
a way that burning of the ceiling panel and
the associated insulation blanket could
occur. This could lead to the presence of
smoke in the cockpit, requiring that the pilots
carry out the appropriate emergency
procedure.

Corrective actions include replacing the
affected carbon molded resistive element
potentiometers with wire-wound type
potentiometers for the pilot, co-pilot, and, if
applicable, observer utility lights.

Actions and Compliance

(f) Within 18 months after the effective
date of this AD, unless already done, do the
following actions.

(1) For Model DHC-8-102, DHC-8-103,
DHC-8-106, DHC-8-201, DHC-8-202, DHC—-
8-301, DHC-8-311, and DHC-8-315
airplanes: Install Bombardier Modsum
8Q101603 to replace the affected carbon
molded resistive element potentiometers
with wire-wound type potentiometers for
both the pilot and co-pilot utility lights, in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
8—33-53, Revision A, dated March 14, 2007.

(2) For Model DHC-8-400 series airplanes:
Install Bombardier Modsum 4-126381 to
replace the affected carbon molded resistive
element potentiometers with wire-wound
type potentiometers for the pilot, co-pilot,
and observer utility lights, in accordance
with the Accomplishment Instructions of
Bombardier Service Bulletin 84-33-10,
Revision A, dated March 14, 2007.

(3) Actions done before the effective date
of this AD in accordance with Bombardier
Service Bulletin 8-33-53 or 84-33-10, both
dated December 1, 2006, as applicable, are
considered acceptable for compliance with
the corresponding actions specified in this
AD.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
difference.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOGs): The Manager, New York Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Wing

Chan, Aerospace Engineer, Systems and
Flight Test Branch, ANE-172, FAA, New
York Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury, New
York 11590; telephone (516) 228-7311; fax
(516) 794-5531. Before using any approved
AMOC on any airplane to which the AMOC
applies, notify your appropriate principal
inspector (PI) in the FAA Flight Standards
District Office (FSDO), or lacking a PI, your
local FSDO.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Canadian Airworthiness
Directive CF—2007-11, dated August 9, 2007;
Bombardier Service Bulletin 8-33-53,
Revision A, dated March 14, 2007; and
Bombardier Service Bulletin 84-33-10,
Revision A, dated March 14, 2007; for related
information.

Material Incorporated by Reference

(i) You must use Bombardier Service
Bulletin 8-33-53, Revision A, dated March
14, 2007; or Bombardier Service Bulletin 84—
33-10, Revision A, dated March 14, 2007; as
applicable, to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Bombardier, Inc.,
Bombardier Regional Aircraft Division, 123
Garratt Boulevard, Downsview, Ontario M3K
1Y5, Canada.

(3) You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on February
13, 2008.
Stephen P. Boyd,

Assistant Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E8-3397 Filed 2—27—08; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-0337; Directorate
Identifier 2007-NM-111-AD; Amendment
39-15392; AD 2008-04-20]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A319, A320, and A321 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

During planned maintenance visit on two
aircraft, corrosion was found on the upper
surface of the wing lower skin panel N°1,
inside the Right Hand (RH) inboard dry bay.

It was discovered that [certain] access
panels * * * had been omitted from the
access requirements of the associated AMM
(airplane maintenance manual) task (AMM
05-25-40) until the August 2001 revision.

The result is that some * * * inspections
may have not been fully accomplished due
to non-removal of [certain] panels * * *.

If the area has not been inspected with the
correct access, and if AIRBUS Service
Bulletin (SB) A320-57—1121 has not been
performed, then some aircraft could remain
insufficiently inspected until the next
scheduled inspection. This may result in a
high risk of corrosion findings greater than
level 1.

Corrosion findings greater than level 1
in the wing could result in reduced
structural integrity of the airplane. We
are issuing this AD to require actions to
correct the unsafe condition on these
products.

DATES: This AD becomes effective April
3, 2008.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of April 3, 2008.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,

International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-2141;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on December 17, 2007 (72 FR
71284). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

During planned maintenance visit on two
aircraft, corrosion was found on the upper
surface of the wing lower skin panel N°1,
inside the Right Hand (RH) inboard dry bay.

It was discovered that access panels
540CZ, 540DZ, 640CZ and 640DZ had been
omitted from the access requirements of the
associated AMM (airplane maintenance
manual) task (AMM 05-25—40) until the
August 2001 revision.

The result is that some ZL-540-02-1 or
Z1.-540-02 (or ZL-540-02 and Z1.-640-02)
inspections may have not been fully
accomplished due to non-removal of panels
540CZ, 540DZ, 640CZ and 640DZ.

If the area has not been inspected with the
correct access, and if AIRBUS Service
Bulletin (SB) A320-57—1121 has not been
performed, then some aircraft could remain
insufficiently inspected until the next
scheduled inspection. This may result in a
high risk of corrosion findings greater than
level 1.

Corrosion findings greater than level 1
in the wing could result in reduced
structural integrity of the airplane. The
corrective actions include an inspection
for corrosion in the wing tank dry bay,
and repair if necessary. You may obtain
further information by examining the
MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.

operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
about 103 products of U.S. registry. We
also estimate that it will take about 4
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $80 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $32,960, or $320 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.
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We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-04-20 Airbus: Amendment 39-15392.
Docket No. FAA-2007-0337; Directorate
Identifier 2007-NM-111-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective April 3, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A319,
A320, and A321 series airplanes, certificated
in any category, all certified models, all serial
numbers, on which Airbus A318/A319/
A320/A321 Maintenance Review Board
Report (MRBR) zonal tasks ZL-540-02 and
Z1-640-02 (for MRBR up to Revision 7) or
MRBR zonal task ZL-540-02—1 or ZL-540—
02-2 (for MRBR since Revision 8) have
already been performed before the effective
date of this AD, and for which it cannot be
substantiated that access panels 540CZ,
540DZ, 640CZ and 640DZ were removed for
inspection. This AD does not apply to the
airplanes identified in paragraphs (c)(1),
(c)(2), and (c)(3) of this AD.

(1) Airplanes on which zonal tasks ZL—
540-02-1 and ZL—540—-02-2 (or ZL—-540-02
and ZL-640-02) have been performed in
accordance with Airbus A318/A319/A320/

A321 Airplane Maintenance Manual (AMM)
05-25—40 at August 2001 revision or later
revision.

(2) Airplanes on which one of the
following Airbus A318/A319/A320/A321
Airworthiness Limitation Items (ALI)/MRBR
tasks have been performed: 572004-01-X,
572004-03-X; 572020-01-X, 572020-02-X;
572027-01-X, 572027-03-X; 572053-01-X,
572053-02-X; 572060-02—X; or 572061—-02—
X; where X represents the task applicability
index.

(3) Airplanes delivered after March 27,
2007.

Note 1: Up to Airbus A318/A319/A320/
A321 MRBR Revision 7, ZL-540-02 covered
Zone 540 and Z1.-640-02 covered Zone 640.
Since Airbus A318/A319/A320/A321 MRBR
Revision 8, ZL.-540-02—1 or ZL-540-02-2
also cover the corresponding RH wing zone
(Zone 640).

Subject

(d) Air Transport Association (ATA) of
America Code 57: Wings.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

During planned maintenance visit on two
aircraft, corrosion was found on the upper
surface of the wing lower skin panel N°1,
inside the Right Hand (RH) inboard dry bay.

It was discovered that access panels
540CZ, 540DZ, 640CZ and 640DZ had been
omitted from the access requirements of the
associated AMM task (AMM 05-25—40) until
the August 2001 revision.

The result is that some ZL-540-02—1 or
Z1.-540-02-2 (or ZL-540-02 and ZL—-640—
02) inspections may have not been fully
accomplished due to non-removal of panels
540CZ, 540DZ, 640CZ and 640DZ.

If the area has not been inspected with the
correct access, and if AIRBUS Service
Bulletin (SB) A320-57—1121 has not been
performed, then some aircraft could remain
insufficiently inspected until the next
scheduled inspection. This may result in a
high risk of corrosion findings greater than
level 1.

Corrosion findings greater than level 1 in the
wing could result in reduced structural
integrity of the airplane. The corrective
actions include an inspection for corrosion in
the wing tank dry bay, and repair if
necessary.

Actions and Compliance

(f) Unless already done, do the following
actions. Within 14 months after the effective
date of this AD, perform a detailed visual
inspection of the wing tank dry bay to detect
corrosion and if any corrosion is found,
before further flight, contact Airbus for repair
instructions and repair. Do all applicable
actions in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-57-1121, dated
October 9, 2002. Another approved method
for doing the detailed inspection and
applicable corrective actions is the
accomplishment of one of the following
Airbus A318/A319/A320/A321 ALI/MRBR
tasks: 572004-01-X, 572004—03-X; 572020—
01-X, 572020-02-X; 572027-01-X, 572027—

03-X; 572053-01-X, 572053-02—X; 572060—
02-X; or 572061-02—-X; and ZL-540-02—X if
panels 540CZ, 540DZ, 640CZ, and 640DZ
have been removed; where X represents the
task applicability index.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCGs): The Manager, Transport Airplane
Directorate, International Branch, ANM-116,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Tim Dulin, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 227-2141; fax (425)
227-1149. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI EASA Airworthiness
Directive 2007—-0064R1, dated September 21,
2007, and Airbus Service Bulletin A320-57—
1121, dated October 9, 2002, for related
information.

Material Incorporated by Reference

(i) You must use Airbus Service Bulletin
A320-57-1121, dated October 9, 2002, to do
the actions required by this AD, unless the
AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France.

(3) You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.
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Issued in Renton, Washington, on February
15, 2008.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8-3404 Filed 2—27-08; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 47, 61, 63, and 65

[Docket No. FAA-2006-26714; Amendment
Nos. 47-28, 61-118, 63—-36, and 65-51]

RIN 2120-Al43

Drug Enforcement Assistance

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is implementing
changes to its airmen certification and
aircraft registration requirements. Two
years after this rule becomes effective,
paper pilot certificates may no longer be
used to exercise piloting privileges. Five
years after this rule becomes effective,
certain other paper airmen certificates,
such as those of flight engineers and
mechanics, may no longer be used to
exercise the privileges authorized by
those certificates. To exercise the
privileges after those respective dates,
the airmen must hold upgraded,
counterfeit-resistant plastic certificates.
Student pilot certificates, temporary
certificates, and authorizations are not
affected. In addition, those who transfer
ownership of U.S.-registered aircraft
have 21 days from the transaction to
notify the FAA Aircraft Registry. Those
who apply for aircraft registration must
include their printed or typed name
with their signature. These changes are
responsive to concerns raised in the
FAA Drug Enforcement Assistance Act.
The purpose of the changes is to
upgrade the quality of data and
documents to assist Federal, State, and
local agencies to enforce the Nation’s
drug laws.

DATES: These amendments become
effective on March 31, 2008. Affected
parties, however, do not have to comply
with the information collection
requirements of this rule until the OMB
approves the FAA’s request for this
information collection requirement. The
FAA will publish a separate document
notifying you of the OMB Control
Number and the compliance date(s) for
the information collection requirements
of this rule.

FOR FURTHER INFORMATION CONTACT: John
Bent, Civil Aviation Registry, Mike

Monroney Aeronautical Center, 6500
South MacArthur Boulevard, Oklahoma
City, OK 73169, telephone (405) 954—
4331.

SUPPLEMENTARY INFORMATION:
Discussion of the Final Rule

Pilot Identification and Certification

The FAA Drug Enforcement
Assistance Act of 1988 (Pub. L. 100—
690) (the DEA Act) amended 49 U.S.C.
44703 to direct the FAA to modify the
system for issuing airman certificates to
pilots to make the system more effective
in serving the needs of pilots and
officials responsible for enforcement of
laws relating to the regulation of
controlled substances. The DEA Act
identified a number of deficiencies and
abuses that the modifications must
address, including the use of counterfeit
and stolen airman certificates by pilots
and the submission of unidentifiable
names of individuals on applications for
registration of aircraft. The DEA Act also
amended section 44703 to require the
FAA to prescribe regulations to address
the abuses and deficiencies. Additional
background information appears in the
notice of proposed rulemaking (72 FR
489, Jan. 5, 2007).

In 2002, the FAA revised the pilot
certificate requirements of part 61 to
require a person to carry photo
identification when exercising the
privileges of the pilot certificate and to
present photo identification when
requested by law enforcement officials.
See 67 FR 65858, October 28, 2002.
These changes address security and law
enforcement concerns regarding the
identification of pilots. Also, in July
2003, the Civil Aviation Registry (the
Registry) discontinued issuing paper
airman certificates and began issuing
permanent airman certificates that
incorporate a number of security
features. The new certificates are made
of high-quality plastic card stock and
include micro printing, a hologram, and
an ultraviolet-sensitive layer that
contains certain words and phrases.
These new certificates greatly reduce
the ability to create counterfeit airman
certificates.

This final rule provides that the
holder of a paper pilot certificate, other
than a temporary pilot certificate or a
student pilot certificate, may not
exercise the privileges of the paper
certificate after two years from the date
of adoption of this final rule. After the
two-year period, only an FAA-issued
plastic pilot certificate may be used to
exercise piloting privileges. The final
rule does not revoke or otherwise cancel
a paper certificate. It simply requires,
after this final rule becomes effective,

that the pilot have the plastic certificate
to exercise the attendant privileges.

Two years is a reasonable time to
allow for the replacement of pilot
certificates by those who want to act as
a pilot after the two-year period without
interruption. (A person who holds an
older-style paper pilot certificate may
apply for a plastic certificate after the
two-year period, but he or she would
not be able to exercise piloting
privileges until he or she obtained the
plastic certificate.) We are assuming that
applications for the plastic replacement
certificate would be evenly spread out
through the two-year period. If all pilots
wait until close to the end of the two-
year period to apply for the replacement
certificate, there would undoubtedly be
delays in processing and receipt of the
new certificate. The two-year period
balances our ability to receive and
process applications for replacement
certificates, to maintain our existing
range of services, and to reduce the risk
of counterfeiting of paper certificates.

To effect this change, we are adopting
new paragraph (h) in 14 CFR 61.19
“Duration of pilot certificates,” as
proposed. Readers should note that this
final rule does not require a holder of
a paper pilot certificate to surrender the
certificate when getting the new plastic
certificate. The paper certificate would
not authorize the holder to exercise
piloting privileges, but those who wish
to retain it may do so. Currently, the fee
for replacing an existing paper
certificate is $2.00. This nominal fee
defrays part of the Registry’s cost of
replacing the existing paper pilot
certificates. At the same time, the $2.00
fee will not be an undue burden on
individuals. To make the replacement
process as quick and easy as possible,
the Registry has recently set up a system
that allows a certificate holder to
request a replacement certificate using
the Internet. Certificate holders may
access this system by going to the
following address: https://
amsrvs.registry.faa.gov/amsrvs.

This final rule does not apply to
student pilot certificates or flight
instructor certificates. Under existing
regulations, these certificates expire 24
calendar months from the month in
which they are issued or renewed. See
14 CFR 61.19(b) and (d).

This final rule also provides that
ground instructors, flight crewmembers
other than pilots (regulated under 14
CFR part 63), and airmen other than
flight crewmembers (regulated under 14
CFR part 65) who hold paper airmen
certificates (other than temporary
certificates) may not exercise the
privileges of the paper certificates after
five years from the effective date of the
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final rule. After the five-year period,
only an FAA-issued plastic airmen
certificate could be used to exercise
these privileges. This rule does not
revoke or otherwise cancel a paper
certificate. It simply requires the airman
to have the plastic certificate to exercise
the attendant privileges.

Although the DEA Act only addressed
pilot certificates, we are adopting a
parallel change for these other airmen
certificates under the FAA’s general
rulemaking authority. Ground
instructors and part 63 and part 65
airmen play an essential role in the
functioning of the civil aviation system.
We must address any potential
problems associated with accurate
identification of these airman certificate
holders. A mechanic or flight engineer
would have access to aircraft and have
opportunities to participate in drug
smuggling activities, such as
concealment of drugs on the aircraft.

To effect these changes, we are
adopting the revisions to existing 14
CFR 61.19(e) and new 14 CFR 63.15(d)
and 65.15(d) as proposed. Replacement
of these certificates will cost the holder
$2.00. To make the replacement process
as quick and easy as possible, the
Registry has recently set up a system
that allows a certificate holder to
request a replacement certificate using
the Internet. Certificate holders may
access this system by going to the
following address: https://
amsrvs.registry.faa.gov/amsrvs. Readers
should note that a plastic airman
certificate issued under this final rule to
replace a paper certificate will also
contain the language proficiency
endorsement needed for international
operations under the International Civil
Aviation Organization’s Annex 1.

Aircraft Registration

The DEA Act authorizes the FAA to
modify the system for registering and
recording conveyances to make the
system more effective in serving the
needs of buyers and sellers of aircraft
and of officials responsible for
enforcement of laws relating to the
regulation of controlled substances. See
49 U.S.C. 44111. The DEA Act
identified a number of deficiencies,
including the submission of
unidentifiable names of individuals on
applications for registration of aircraft.
The DEA Act also authorized the FAA
to prescribe regulations to address the
deficiencies. The FAA has undertaken a
number of non-regulatory actions to
address the deficiencies outlined in the
DEA Act. A discussion of these actions
appears in the notice of proposed
rulemaking (72 FR 489, Jan. 5, 2007) and
the notice withdrawing the 1990 notice

of proposed rulemaking (70 FR 72403,
Dec. 5, 2005).

Notwithstanding the many
improvements made by the Registry, we
still have a concern about the accuracy
of ownership information contained in
the Registry. Those who transfer
ownership of U.S.-registered aircraft do
not always notify the Registry of the
transfer in a timely fashion. The
effectiveness of the Registry’s document
index and aircraft registry database
depends on the accuracy and timeliness
of the information they contain. For this
reason, we are amending 14 CFR
47.41(b) to require the person selling, or
otherwise transferring ownership of, a
U.S.-registered aircraft to return the
certificate of aircraft registration to the
Registry within 21 days of sale or
transfer.

We had proposed to require reporting
of aircraft sale within five days of sale
or transfer, but are adopting a 21-day
period in response to comments,
discussed below. Twenty-one days is a
reasonable amount of time to complete
the reverse side of the certificate and
ensure its arrival at the Registry. It
achieves a balance between the need to
have accurate, up-to-date information in
the Registry for the use of law
enforcement agencies and our desire not
to unduly burden individuals.

To address the problem of the
submission of illegible names of
individuals on applications for
registration of aircraft, we are requiring
each applicant to provide a printed or
typed name with his or her signature.
The Registry has already included this
requirement in the instructions for
completing the aircraft registration
application. We are adding it to our
regulations to bolster our authority to
reject applications that contain illegible
names. To effect this change, we are
adopting changes to a previously
undesignated portion of 14 CFR 47.31
that appeared between paragraphs (a)
and (b) as proposed. Currently, the FAA
rejects an application if it is not
completed or if the name and signature
on the application are not the same
throughout. Under this final rule, the
currently undesignated provision
becomes new 14 CFR 47.31(b) and
includes the requirement for a printed
or typed name under the signature.
Existing paragraphs (b) and (c) are
redesignated as paragraphs (c) and (d).

Temporary Paper Certificates and
Authorizations

The FAA did not specifically address
in the NPRM temporary certificates
issued under §§61.17, 63.13, and 65.13.
The process of temporary certification
was not addressed in the proposal, and

we received no comments on this issue.
The FAA will continue to issue paper
temporary certificates as part of the
FAA’s established certification process.
The final rule includes language in
§§61.19, 63.15, and 65.15 to clarify that
temporary certificates are not required
to be plastic to allow the individual to
exercise the privileges of these
certificates.

The limited duration (120 days) of the
temporary certificates is one reason that
the FAA does not believe that the
issuance of paper temporary certificates
is a significant issue. Moreover, in the
case of a pilot airman, the additional
privilege accorded by a temporary
certificate typically is attached to an
existing pilot certificate. For example,
adding a category, class, instrument or
type rating to an existing pilot certificate
means that the individual already holds
a pilot certificate. At the point that the
rule requires that the pilot certificate be
plastic, the temporary paper certificate
covering the new privileges will be
associated with an existing plastic
certificate. In addition, the FAA
recognizes that airmen who have earned
an additional privilege have a justifiable
interest in immediately exercising that
privilege.

There are two other paper documents,
one issued under part 61 and the other
issued under part 65, that provide
authority to engage in certain
aeronautical activities. These
documents are not issued by the Civil
Aviation Registry. The first document is
a special purpose pilot authorization
issued under § 61.77. This limited
authorization is issued by letter to an
individual to permit acting as a pilot
aboard an aircraft of U.S. registry in
foreign air commerce, subject to a
variety of limitations and requirements.
The FAA will continue to issue §61.77
authorizations in letter format.

The second document is the
inspection authorization issued under
§65.92. An inspection authorization is
not an airman certificate per se, and to
hold and exercise the privileges of the
authorization, the individual must hold
a current mechanics certificate with
both an airframe rating and a
powerplant rating. Thus, like temporary
certificates that are related to an
underlying pilot certificate, an
inspection authorization will always be
based on an FAA airman certificate. At
the point under this rule when a plastic
certificate is required for airmen other
than pilots, the holder of an inspection
authorization also will have to hold a
plastic mechanics certificate that
supports the inspection authorization
authority.
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Finally, the FAA will continue the
practice of issuing paper student pilot
certificates in the context of obtaining a
medical certificate from an aviation
medical examiner. This is consistent
with the NPRM where we specifically
excluded student pilot certificates from
the proposed change. For the purposes
of addressing the concerns of the DEA
Act, the FAA concluded that changes to
the student pilot certification process
are not necessary.

Related Rulemaking Activities

This final rule addresses issues
related to the FAA Drug Enforcement
Assistance Act. The FAA will address
the requirements of the Intelligence
Reform and Terrorism Prevention Act of
2004 (IRTPA) (Pub. L. 108-458) in a
future rulemaking. IRTPA requires,
among other things, the inclusion of a
digital photograph on pilots’ certificates.
The FAA is currently evaluating its
options with regard to the best method
to meet this requirement while
continuing to evaluate other changes to
improve data quality of the Registry.
The FAA is actively considering
whether to propose a rule to require the
periodic registration of aircraft. In a
post-9/11 environment, there are
important security and other benefits
that would result from a more up-to-
date and accurate aircraft Registry.

Discussion of Comments
General

The notice of proposed rulemaking
(NPRM) was published on January 5,
2007, and the comment period closed
on March 6, 2007 (72 FR 489). A total
of 48 comments were received from
commenters representing air
transportation operators and their
associations, pilots and pilot
associations, aircraft owners and aircraft
owners associations, and other
individuals.

Several commenters opposed the
proposals based on the incorrect notion
that additional fees would be part of the
rule. Some commenters were generally
supportive of the changes proposed by
the NPRM, but others did not see
benefits from the proposed changes.
With regard to the 5-day sale reporting
proposal, some commenters objected to
the short time period (5 days), but not
to the concept of establishing a time
certain.

The following discussion of
comments includes the substantive
issues raised by commenters.

User Fees

Of the 48 comments, there were 15
that opposed the NPRM because of their

belief that the NPRM contained new
user fees. These commenters thought
that this NRPM would implement
additional fees for aircraft registration
and the submission of the Form 337 that
is used to report major repairs and
alterations to aircraft. There were also
some comments that establishing a user-
fee system would add significant
overhead costs.

These commenters read the NPRM
incorrectly. We did not propose and are
not adopting new or increased fees for
aircraft registration and the submission
of the Form 337. Nor does this final rule
establish a user-fee system. The only fee
associated with this final rule is the
existing $2 fee for replacing an airman
certificate. Under the final rule, this is
a one-time fee incurred when the paper
certificate is replaced by plastic.

Return of Aircraft Registration
Certificate

Some opposition to the NPRM
centered on the proposed requirement
that a person selling or otherwise
transferring ownership of a U.S.-
registered aircraft return the certificate
of aircraft registration to the Registry
within 5 days of sale or transfer. One
commenter felt that the FAA should
consider the fact that business transfers
of ownership may involve securing of
financial interests and financing and
recommended increasing the time
period to 14 business days. The
National Air Transportation Association
stated that aircraft transactions are
complicated and frequently occur at
sites away from the principals’ primary
residence or place of business and
proposed a 10-day period. It also
requested that the deadline be measured
against the postmark or shipment date,
not the delivery date. The National
Business Aviation Association
suggested a more reasonable time frame
would be 14 days given the complex
nature of most business aircraft
transactions and the global travels of
those involved in the transactions.
Northwest Airlines requested we allow
up to 21 days to return the old
registration because the owner of an
aircraft may not have immediate access
to the old registration at the time of sale.

After considering the comments, we
find that we do not disagree with the
idea of allowing more than 5 days to
report an aircraft sale or transfer.
Although 5 days may be sufficient in
relatively simple transactions, we do not
wish to promulgate a regulation that
may ensnare otherwise law-abiding
entities in a violation. For this reason,
of the alternatives proposed by the
commenters, 10 days measured from
shipping date, 14 “‘business” days, 14

days, and 21 days, we have chosen to
adopt a 21-day period. Thus, the final
rule requires reporting of aircraft sale or
transfer within 21 days from the date of
sale to the date we receive the aircraft
registration certificate. This is fair to the
commenter who requested we measure
the 10-day time interval from the
shipping date since a 21-day interval
should easily encompass any lag
between the shipping date and the
delivery date. We chose not to express
the time interval in “business” days
because none of our other regulatory
time frames make a distinction between
“business” days and other days. See, for
example, existing 14 CFR 47.15(1),
47.31(b), and 47.41(a)(6). We also note
that 21 days (3 weeks) essentially
corresponds to 14 “business” days.

The National Business Aviation
Association recommended that we
create a reasonable alternate means of
compliance for fractional aircraft
programs due to the potential increased
volume of changes for aircraft in
fractional programs.

Fractional aircraft programs can
involve situations where there are large
numbers of aircraft owners and where
the ownership is constantly changing.
Whenever an owner enters or leaves a
fractional program, the event must be
reported to the Registry through an
application for an updated aircraft
registration. The NPRM did not propose
any change to the requirement to report
changes in aircraft ownership; it simply
proposed to establish a time frame in
which the return of the registration
certificate must be accomplished. For
this reason, the change recommended
by the National Business Aviation
Association is beyond the scope of this
rulemaking.

Replacing Paper Airmen Certificates
With Plastic Certificates

A number of individual commenters
expressed the view that the change from
paper to plastic certificates will have no
benefit on drug enforcement or
improving aviation security. They
opposed the expense, however modest,
as an additional fee without a benefit. A
smaller number of individual
commenters supported the enhanced
certificates, as did the Airline Pilots
Association and the Aircraft Owners
and Pilots Association.

The FAA is convinced that the plastic
certificates provide a significantly
higher level of integrity. The security
features of the plastic certificates are
significant. The out-of-pocket costs of
two dollars coupled with the ability to
easily obtain the new certificate through
the Internet, makes this a significant
improvement with minimal impact.
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Some individual commenters, as well
as the National Air Transportation
Association and the Regional Airlines
Association, suggested that this
rulemaking be held in abeyance until
such time that the FAA moves forward
to address the requirement of IRTPA to
add photographs to pilot certificates.
They objected to the cost and
inconvenience of obtaining a plastic
certificate only to have to take another
action related to a later rulemaking soon
thereafter to implement IRTPA.

The initiative to address IRTPA,
including requiring photographs on
pilot certificates, will require additional
rulemaking. It typically takes several
years to complete a rulemaking project,
and in the case of the photo ID
requirement, we have not yet issued a
proposal for public comment.
Meanwhile, we have already issued
plastic certificates to nearly 60 percent
of pilots. The replacement of the
remaining paper certificates with new
plastic ones is a low-cost, easy way to
improve the quality of certificates in the
near term. In addition, the FAA
currently has in place regulations that
require pilots to provide a form of third-
party photo identification to exercise
the privileges of the airman certificate.

We are currently evaluating our
options with regard to the best method
of complying with the remaining IRTPA
mandates, including putting a digital
photo on pilot certificates. The FAA
does intend ultimately to establish a
digital photo requirement for pilot
certificates. The rulemaking to
implement additional security features
on pilot certificates will give interested
parties an opportunity to comment.

Properties of Existing Plastic Certificates

There were comments that the current
plastic certificates would be as easy to
counterfeit as the paper certificates.

The FAA disagrees with these
comments as there a number of features
of the new certificates that make them
difficult to duplicate. Some of these
features are the use of micro-printing,
holograms, and an ultraviolet layer.

There were also comments that the
printing on the plastic certificates could
be easily rubbed off and replaced with
false information.

The plastic certificates currently being
issued have been enhanced with a
protective layer on top of the printing
that precludes this possibility. The FAA
believes that the properties of the
current plastic certificates make them
difficult to counterfeit.

Applicability to Repairmen

An individual commenter asked if the
proposed change would have the same

impact for repairmen as for certificated
mechanics. In the commenter’s view,
the proposal did not address certificates
issued under part 65 for repairmen.

The commenter must have
misunderstood the proposal. The
proposal included new § 65.15(d),
which would apply to the holder of a
paper certificate issued under part 65.
Part 65 applies to airmen other than
flight crew members, including air
traffic control tower operators, aircraft
dispatchers, mechanics, repairmen, and
parachute riggers. However, §65.15(d)
does not apply to inspection
authorizations issued under § 65.91
since an inspection authorization is not
a certificate under §61.15(d).

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. An
agency may not collect or sponsor the
collection of information, nor may it
impose an information requirement
unless it displays a currently valid
Office of Management and Budget
(OMB) control number.

As required by the Act, we submitted
a copy of the new information
requirements to OMB for their review
when we published the NPRM.
Additionally, in the NPRM, we solicited
comments from the public on the
proposed new information collection
requirements. No comments relating to
the proposed new information
collection requirements were received.
Affected parties, however, do not have
to comply with the information
collection requirements of this rule until
the OMB approves the FAA’s request for
this information collection requirement.
The FAA will publish a separate
document notifying you of the OMB
Control Number and the compliance
date(s) for the information collection
requirements of this rule.

Under this final rule, two years after
the final rule becomes effective, paper
pilot certificates may no longer be used
to exercise piloting privileges. Five
years after the final rule becomes
effective, certain other paper airmen
certificates, such as those of flight
engineers and mechanics, may no longer
be used to exercise the privileges
authorized by those certificates. To
exercise the privileges after those
respective dates, the airmen would have
to replace their paper certificates with
upgraded, counterfeit-resistant plastic
certificates. The FAA estimates that
there are 900,000 active airmen, of
which 450,000 are pilots.

Each airman having a paper certificate
would need to provide the FAA, the
Airmen Certification Branch at the Civil
Aviation Registry, with the appropriate
paperwork. This can be done either
through the mail or electronically. The
fee for this new replacement certificate
is $2. The FAA assumes that it will take
no more than five minutes for each
airman to process the paperwork; the
total cost to each airman would be about
$5. Five-year costs range from $1.51
million ($1.31 million, discounted) for
the low-cost scenario to $3.45 million
($2.96 million, discounted) for the high-
cost scenario.

International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, FAA’s policy is to
comply with International Civil
Aviation Organization (ICAO) Standards
and Recommended Practices to the
maximum extent practicable. The FAA
determined that there are no ICAO
Standards and Recommended Practices
that correspond to these proposed
regulations.

Regulatory Evaluation, Regulatory
Flexibility Determination, International
Trade Impact Assessment, and
Unfunded Mandates Assessment

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, this Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104-4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this final rule. We
suggest readers seeking greater detail
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read the full regulatory evaluation, a
copy of which we have placed in the
docket for this rulemaking.

In conducting these analyses, FAA
has determined that this rule: (1) Has
benefits that justify its costs, (2) is not
an economically “significant regulatory
action’ as defined in section 3(f) of
Executive Order 12866, (3) is not
“significant” as defined in DOT’s
Regulatory Policies and Procedures; (4)
would not have a significant economic
impact on a substantial number of small
entities; (5) would not create
unnecessary obstacles to the foreign
commerce of the United States; and (6)
would not impose an unfunded
mandate on state, local, or tribal
governments, or on the private sector by
exceeding the threshold identified
above. These analyses are summarized
below.

Regulatory Evaluation Summary

Analysis of Costs

The FAA assumes that an equal
number of paper airmen certificates will
be replaced each year. The FAA projects
that there will be about 335,800 pilots
who still hold paper certificates, so the
FAA assumes that about 167,900 will
get their new plastic certificate in 2008
and in 2009. Excluding the certified
flight instructors, about 399,600 other
individuals with airman certificates will
need to replace their certificates over a
5 year period, or about 79,900 a year.

The FAA has considered two cost
scenarios. The first, low cost scenario,
assumes that since some airmen have
been replacing their paper certificates
with the new plastic certificates, either
because they have requested
replacement certificates or because they
have received new certificates after
attaining additional ratings, they will
continue to do so without the rule. The
cost that these pilots will incur to
replace their certificates cannot be
considered a cost of the final rule, since
they would have replaced their
certificates without the rule. The
second, high cost scenario, assumes that
no pilots or airmen will replace their
paper certificates with plastic
certificates unless the rule required
them to do so.

Pilot and Airmen Costs

Each airman having a paper certificate
will need to provide the FAA’s Airmen
Certification Branch at the Civil
Aviation Registry with the appropriate
paperwork. This can be done either
through the mail or electronically. The
fee for this new replacement certificate
is $2. The FAA assumes that it will take
no more than 5 minutes for each airman

to process the paperwork; the total cost
to each airman will be about $5. Five-
year costs range from $1.51 million
($1.31 million, discounted) for the low-
cost scenario to $3.45 million ($2.96
million, discounted) for the high-cost
scenario.

Government Costs

There are several steps involved with
the FAA processing a request for a
duplicate airman certificate. These steps
include federal employees at two
different grade levels as well as several
contractors, including those who will
preprocess and scan the images, index
the image, review the certificate for
accuracy, and print and mail the
certificates. The total costs per new
certificate sum to about $4.50; 5-year
costs range from $1.45 million ($1.26
million, discounted) for the low-cost
scenario to $3.30 million ($2.83 million
discounted) for the high-cost scenario.
The lower cost represents the low cost
scenario, while the higher cost
represents the high cost scenario.

Total costs, over 5 years, to replace
the existing paper certificates range
from $2.96 million ($2.57 million,
discounted), the low cost scenario, to
$6.75 million ($5.79 million,
discounted), the high cost scenario.
Analysis of Benefits

Congress has determined that the
smuggling of drugs into the United
States by general aviation aircraft is a
major contributing factor in the illegal
drug crisis facing the nation. As a result
of that determination, the Congress
expanded the mission of the FAA to
include assisting law enforcement
agencies in the enforcement of laws
regulating controlled substances, to the
extent consistent with aviation safety.

The Congress has stated in the Drug-
Free America Policy of the Drug
Enforcement Assistance Act of 1988 that
the total cost of drug use to the economy
is estimated to be over $100 billion
annually. Were this rule to reduce
society’s economic cost of drug use by
approximately 1/74,000th for the high
cost scenario or 1/169,000th for the low
cost scenario over 5 years, that
achievement will more than equal the
estimated cost to society of these
regulatory changes. The FAA believes
that such a reduction is achievable.
Congress, which reflects the will of the
American public, has determined that
this action is in the best interest of the
nation.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96-354) (RFA) establishes ““‘as a
principle of regulatory issuance that

agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA.

However, if an agency determines that
arule is not expected to have a
significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify
and a regulatory flexibility analysis is
not required. The certification must
include a statement providing the
factual basis for this determination, and
the reasoning should be clear.

This rule affects aircraft owners,
through part 47, and pilots, through
parts 61, 63, and 65. The change to part
47 will affect all aircraft owners.
However, as stated above, they have
always been required to send in the
registration package upon purchase of a
new aircraft; this rule does not impose
any new requirements on new aircraft
owners. Accordingly, there are no
additional costs for these owners.

The changes to parts 61, 63, and 65
will impose an estimated $5 in
compliance costs on pilots applying for
certificate reissuances. This cost covers
the costs for the postage, applicant’s
time, and the $2 reissuance fee charged
to pilots. However, pilots are not small
entities and are not covered by the
Regulatory Flexibility Act. The FAA
recognizes that there are one-man
businesses that provide aviation
services; however, the cost of this final
rule to them will be negligible and,
therefore, not significant.

Therefore as the FAA Administrator,
I certify that this rule will not have a
significant economic impact on a
substantial number of small entities.

International Trade Impact Assessment

The Trade Agreements Act of 1979
(Pub. L. 96—39) prohibits Federal
agencies from establishing any
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standards or engaging in related
activities that create unnecessary
obstacles to the foreign commerce of the
United States. Legitimate domestic
objectives, such as safety, are not
considered unnecessary obstacles. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
the potential effect of this final rule and
has determined that it will have only a
domestic impact and therefore no affect
on international trade.

Unfunded Mandates Assessment

The Unfunded Mandates Reform Act
of 1995 (the Act) is intended, among
other things, to curb the practice of
imposing unfunded Federal mandates
on State, local, and tribal governments.
Title II of the Act requires each Federal
agency to prepare a written statement
assessing the effects of any Federal
mandate in a proposed or final agency
rule that may result in an expenditure
of $100 million or more (adjusted
annually for inflation) in any one year
by State, local, and tribal governments,
in the aggregate, or by the private sector;
such a mandate is deemed to be a
“significant regulatory action.” The
FAA currently uses an inflation-
adjusted value of $128.1 million in lieu
of $100 million.

This final rule does not contain such
a mandate. The requirements of Title II
do not apply.

Executive Order 13132, Federalism

The FAA has analyzed this final rule
under the principles and criteria of
Executive Order 13132, Federalism. We
determined that this action will not
have a substantial direct effect on the
States, the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, we
determined that this final rule does not
have federalism implications.

Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this final rule
qualifies for the categorical exclusion
identified in paragraph 312d and
involves no extraordinary
circumstances.

Regulations That Significantly Affect
Energy Supply, Distribution, or Use

The FAA has analyzed this final rule
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
18, 2001). We have determined that it is
not a “‘significant energy action” under
the executive order because it is not a
“significant regulatory action”” under
Executive Order 12866, and it is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

Availability of Rulemaking Documents

You can get an electronic copy of this
final rule using the Internet by:

(1) Searching the Federal
eRulemaking portal at http://
www.regulations.gov;

(2) Visiting the Office of Rulemaking’s
Web page at http://www.faa.gov/avr/
arm/index.cfm; or

(3) Accessing the Government
Printing Office’s Web page at http://
www.gpoaccess.gov/fr/index.html.

You can also get a copy by sending a
request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue
SW., Washington, DC 20591, or by
calling (202) 267-9680. Make sure to
identify the docket number, notice
number, or amendment number of this
rulemaking.

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction. If
you are a small entity and you have a
question regarding this document, you
may contact your local FAA official, or
the person listed under the FOR FURTHER
INFORMATION CONTACT heading at the
beginning of the preamble. You can find
out more about SBREFA on the Internet
at http://www.faa.gov/
regulations_policies/rulemaking/
sbre_act/.

List of Subjects
14 CFR Part 47

Aircraft, Reporting and recordkeeping
requirements.

14 CFR Part 61

Aircraft, Airmen, Alcohol abuse, Drug
abuse, Recreation and recreation areas,
Reporting and recordkeeping
requirements, Teachers.

14 CFR Part 63

Aircraft, Airmen, Alcohol abuse, Drug
abuse, Navigation (air), Reporting and
recordkeeping requirements.

14 CFR Part 65

Air traffic controllers, Aircraft,
Airmen, Airports, Alcohol abuse, Drug
abuse, Reporting and recordkeeping
requirements.

The Amendments

m In consideration of the foregoing the
Federal Aviation Administration is
amending Chapter I of Title 14 Code of
Federal Regulations as follows:

PART 47—AIRCRAFT REGISTRATION

m 1. The authority citation for part 47
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113-40114,
44101-44108, 44110-44111, 4470344704,
44713, 45302, 46104, 46301; 4 U.S.T. 1830.

m 2. Amend §47.31 to redesignate
existing paragraphs (b) and (c) as (c) and
(d) and designate the undesignated text
following paragraph (a)(3) as a new
paragraph (b) and revise it to read as
follows:

§47.31 Application.

* * * * *

(b) The FAA rejects an application
when—(1) Any form is not completed;
(2) The name and signature of the
applicant are not the same throughout;

or
(3) The applicant does not provide a
legibly printed or typed name with the

signature in the signature block.
* * * * *

m 3. Amend § 47.41 by revising
paragraph (b) to read as follows:

§47.41 Duration and return of Certificate.

* * * * *

(b) The Certificate of Aircraft
Registration, with the reverse side
completed, must be returned to the FAA
Aircraft Registry—

(1) Within 21 days in the case of
registration under the laws of a foreign
country, by the person who was the
owner of the aircraft before foreign
registration;

(2) Within 60 days after the death of
the holder of the certificate, by the
administrator or executor of his estate,
or by his heir-at-law if no administrator
or executor has been or is to be
appointed; or

(3) Within 21 days of the termination
of the registration, by the holder of the
Certificate of Aircraft Registration in all
other cases mentioned in paragraph (a)
of this section.
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PART 61—CERTIFICATION: PILOTS,
FLIGHT INSTRUCTORS, AND GROUND
INSTRUCTORS

m 4. The authority citation for part 61
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701—
44703, 44707, 44709-44711, 45102-45103,
45301-45302.

m 5. Amend §61.19 by:

m A. Revising paragraph (e); and

m B. By adding new Paragrah (h) to read
as follows:

§61.19 Duration of pilot and instructor
certificates.
* * * * *

(e) Ground instructor certificate. (1) A
ground instructor certificate issued
under this part is issued without a
specific expiration date.

(2) Except for temporary certificates
issued under §61.17, the holder of a
paper ground instructor certificate
issued under this part may not exercise
the privileges of that certificate after
March 31, 2013.

* * * * *

(h) Duration of pilot certificates.
Except for a temporary certificate issued
under §61.17 or a student pilot
certificate issued under paragraph (b) of
this section, the holder of a paper pilot
certificate issued under this part may
not exercise the privileges of that
certificate after March 31, 2010.

PART 63—CERTIFICATION: FLIGHT
CREWMEMBERS OTHER THAN
PILOTS

m 6. The authority citation for part 63
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701~
44703, 44707, 44709—44711, 4510245103,
45301-45302.

m 7. Amend § 63.15 by adding new
paragraph (d) to read as follows:

§63.15 Duration of certificates.

* * * * *

(d) Except for temporary certificate
issued under §63.13, the holder of a
paper certificate issued under this part
may not exercise the privileges of that
certificate after March 31, 2013.

PART 65—CERTIFICATION: AIRMEN
OTHER THAN FLIGHT
CREWMEMBERS

m 8. The authority citation for part 65
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701—
44703, 44707, 44709-44711, 45102—45103,
45301-45302.

m 9. Amend §65.15 by adding new
paragraph (d) to read as follows:

§65.15 Duration of certificates.
* * * * *

(d) Except for temporary certificates
issued under §65.13, the holder of a
paper certificate issued under this part
may not exercise the privileges of that
certificate after March 31, 2013.

Issued in Washington, DC, on February 6,
2008.

Robert A. Sturgell,

Acting Administrator.

[FR Doc. E8—3827 Filed 2—27-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 740
[Docket No. 071129776-7777-01]
RIN 0694-AE20

Expanded Authorization for Temporary
Exports and Reexports of Tools of
Trade to Sudan

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: This rule increases the
number of end-uses for which certain
“tools of trade’”” may be exported
temporarily to Sudan under a license
exception. It also makes more types of
commodities eligible under the category
“tools of trade” for purposes of this
license exception and authorizes
reexports under this provision to the
same extent as exports are authorized.

DATES: Effective Date: This rule is
effective February 28, 2008.

ADDRESSES: Comments may be
submitted by e-mail to the Federal
eRulemaking site www.regulations.gov,
by e-mail directly to BIS at
publiccomments@bis.doc.gov; by fax to
(202) 482-3355; or on paper to—
Regulatory Policy Division, Office of
Exporter Services, Bureau of Industry
and Security, Room H2705, U.S.
Department of Commerce, 14th Street
and Pennsylvania Avenue, NW.,
Washington, DC 20230. Refer to
Regulatory Identification Number (RIN)
0694—AE20 in all comments. Comments
on the information collection contained
in this rule should also be sent to David
Rostker, Office of Management and
Budget Desk Officer; by e-mail to
david_rostker@omb.eop.gov; or by fax to
(202) 395-7285. Refer to RIN 0694—
AEZ20 in all comments.

FOR FURTHER INFORMATION CONTACT: Eric
Longnecker, Office of Nonproliferation

and Treaty Compliance, tel. (202) 482—
5537, e-mail elongnec@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

Background

Section 740.9 of the Export
Administration Regulations provides
inter alia an exception to export and
reexport license requirements for certain
temporary exports and reexports. One
category of such exports and reexports
is entitled “tools of trade.” In February
2005, BIS revised § 740.9 to allow
temporary exports, but not reexports, to
Sudan of certain computers,
communications devices, and global
satellite positioning devices by
employees and staff of certain
organizations engaged in humanitarian
work in Sudan (70 FR 8257, February
18, 2005 and 70 FR 9703, February 28,
2005). The experiences of the
organizations using this provision, the
increase in computer performance levels
since that rule was published, the
implementation of the Comprehensive
Peace Agreement and the Darfur Peace
Agreement, the passage of the Darfur
Peace and Accountability Act, the
issuance of Executive Order 13412, the
implementation of that Act and that
Executive Order by the Department of
the Treasury, and the changing nature of
the assistance being provided in Sudan
by non-governmental organizations have
led BIS to conclude that changes to this
provision are warranted.

Specific Changes Made by This Rule

This rule modifies § 740.9(a)(2)(i)(B)
of the EAR, which sets forth the
provisions that apply specifically to
Sudan for temporary exports and
reexports of tools of trade under License
Exception TMP. This rule breaks that
paragraph into further subparagraphs to
make the provisions easier to follow and
cite.

This rule adds reexports to the types
of transactions authorized by
§740.9(a)(2)({i)(B).

This rule adds certain support
activities to relieve human suffering or
to implement the Darfur Peace
Agreement or the Comprehensive Peace
Agreement by an organization
authorized by the Department of the
Treasury, and certain support activities
to relieve human suffering in Sudan in
areas that are exempt from the Sudanese
Sanctions Regulations by virtue of the
Darfur Peace and Accountability Act
and Executive Order 13412, to the
purposes for which § 740.9(a)(2)(1)(B)
authorizes sending tools of trade under
License Exception TMP to Sudan.

This rule allows exports and reexports
to an eligible user in Sudan by a method
reasonably calculated to assure delivery
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to the permissible user. Prior to
publication of this rule,

§ 740.9(a)(2)(i)(B) required that
shipments accompany a traveler to
Sudan.

This rule raises the adjusted peak
performance (APP) of computers
controlled under Export Control
Classification Number (ECCN) 4A994.b
eligible under § 740.9(a)(2)(1)(B) from
0.0015 weighted teraFLOPS (WT) to
0.008 WT.

This rule makes disk drives controlled
under ECCN 4A991.d, input/output
control units controlled under ECCN
4A994.e (other than industrial
controllers for chemical processing),
graphics accelerators controlled under
4A994.g and color displays and
monitors controlled under 4A994.h
eligible for export and reexport under
§740.9(a)(2)({1)(B).

This rule authorizes export or
reexport of software to be used solely for
servicing or in-kind replacement of
software legally exported or reexported
pursuant to § 740.9(a)(2)(i)(B). Prior to
this rule all such software had to be
loaded on to the hardware prior to
sending the hardware to Sudan.

Reasons for the Changes Made by This
Rule

BIS is making these changes for
several reasons. The increase in the
performance level of the computers
authorized by this rule is needed
because few, if any, computers with an
APP of 0.0015 WT level are easily
available at retail outlets. The additional
commodities are peripheral equipment
to computers that are used for routine
business tasks such as word processing,
spreadsheets and Web browsing.
Allowing reexports of such items and
removing the requirements that the
items accompany a traveler to Sudan
and that software be loaded prior to
arrival of the hardware in Sudan will
allow persons working for non-
governmental organizations engaged in
humanitarian or development efforts in
Sudan to procure items subject to the
EAR outside the United States and send
them to Sudan more easily. Since 2005,
when BIS last amended
§740.9(a)(2)(1)(B), the nature of the
activities of U.S.-supported NGOs in
Sudan has evolved from humanitarian
assistance and efforts to relieve human
suffering to include not only those goals
but some development assistance as
well. This rule allows support of that
broader scope of activities consistent
with the Darfur Peace Agreement, the
Comprehensive Peace Agreement, the
Darfur Peace and Accountability Act
and Executive Order 13412.

Rulemaking Requirements

1. This rule has been determined to be
not significant for purposes of Executive
Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
contains a collection previously
approved by the OMB under control
numbers 0694-0088, ‘‘Multi-Purpose
Application,” which carries a burden
hour estimate of 58 minutes to prepare
and submit form BIS-748.
Miscellaneous and recordkeeping
activities account for 12 minutes per
submission. BIS believes that this rule
will have no material effect on the
burden imposed by that collection.

3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military or foreign
affairs function of the United States (see
5 U.S.C. 553(a)(1)). Further, no other
law requires that a notice of proposed
rulemaking and an opportunity for
public comment be given for this rule.
Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by 5 U.S.C. 553, or
by any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., are
not applicable.

List of Subjects in 15 CFR Part 740

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

m For the reasons set forth in the
preamble, the Export Administration
Regulations (15 CFR 730-799) are
amended as follows:

PART 740—AMENDED

1. The authority citation for part 740
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; Sec. 901-911, Pub. L.
106-387; E.O. 13026, 61 FR 58767, 3 CFR,
1996 Comp., p. 228; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August

3, 2006, 71 FR 44551 (August 7, 2006); Notice
of August 15, 2007, 72 FR 46137 (August 16,
2007).

m 2. Revise § 740.9(a)(2)(i)(B) to read as
follows:

§740.9 Temporary imports, exports, and
reexports (TMP).

* * * * *

(a)* EE

(B) Sudan. Exports or reexports of
tools of trade may be made to Sudan as
authorized by this paragraph.

(1) Permissible users of this provision.
A non-governmental organization or an
individual staff member, employee or
contractor of such organization traveling
to Sudan at the direction or with the
knowledge of such organization may
export or reexport under this paragraph.

(2) Authorized purposes. Any tools of
trade exported or reexported under this
paragraph must be used to support
activities to implement the Darfur Peace
Agreement or the Comprehensive Peace
Agreement, to provide humanitarian or
development assistance in Sudan to
support activities to relieve human
suffering in Sudan by an organization
registered by the Department of the
Treasury, Office of Foreign Assets
Control (OFAC) pursuant to 31 CFR
538.521, to support the actions in Sudan
for humanitarian or development
purposes by an organization authorized
by OFAC to take such actions that
would otherwise would be prohibited
by the Sudanese Sanctions Regulations
(31 CFR part 538), or to support the
activities to relieve human suffering in
Sudan in areas that are exempt from the
Sudanese Sanctions Regulations by
virtue of the Darfur Peace and
Accountability Act and Executive Order
13412.

(3) Method of export and
maintenance of control. The tools of
trade must accompany (either hand
carried or as checked baggage) a traveler
who is a permissible user of this
provision or be shipped or transmitted
to an eligible user of this provision by
a method reasonably calculated to
assure delivery to the permissible user
of this provision. The permissible user
of this provision must maintain
“effective control” (See § 772.1 of the
EAR) of the tools of trade while in
Sudan.

(4) The only tools of trade that may
be exported to Sudan under this
paragraph (a)(2)(i)(B) are:

(i) Commodities controlled under
ECCNs 4A994.b (not exceeding an
adjusted peak performance of 0.008
weighted teraFLOPS), 4A994.d, 4A994.e
(other than industrial controllers for
chemical processing), 4A994.g and
4A994.h and “software” controlled
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under ECCNs 4D994 or 5D992 to be
used on such commodities. Software
must be loaded onto such commodities
prior to export or reexport or be
exported or reexported solely for
servicing or in-kind replacement of
legally exported or reexported software.
All such software must remain loaded
on such commodities while in Sudan;

(ii) Telecommunications equipment
controlled under ECCN 5A991 and
“software” controlled under ECCN
5D992 to be used in the operation of
such equipment. Software must be
loaded onto such equipment prior to
export or be exported or reexported
solely for servicing or in-kind
replacement of legally exported or
reexported software. All such software
must remain loaded on such equipment
while in Sudan;

(7ii) Global positioning systems (GPS)
or similar satellite receivers controlled
under ECCN 7A994; and

(iv) Parts and components that are
controlled under ECCN 5A992, that are
installed with, or contained in,
commodities in paragraphs
(a)(2)(1)(B)(4) (i) and (ii) of this section
and that remain installed with or
contained in such commodities while in
Sudan.

* * * * *

Dated: February 21, 2008.
Matthew S. Borman,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. E8-3808 Filed 2—27—08; 8:45 am]
BILLING CODE 3510-33-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2007-1169; FRL-8532-6]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Amendments to Existing Regulation
Provisions Concerning Reasonably
Available Control Technology

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Commonwealth of Virginia State
Implementation Plan (SIP). The
revisions pertain to administrative
amendments to the Commonwealth
regulation governing source-specific
nitrogen oxides (NOx) reasonable
available control technology (RACT).
EPA is approving these revisions to the
Commonwealth of Virginia SIP in

accordance with the requirements of the
Clean Air Act (CAA).

DATES: This rule is effective on April 28,
2008 without further notice, unless EPA
receives adverse written comment by
March 31, 2008. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2007-1169 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. E-mail:
fernandez.cristina@epa.gov.

C. Mail: EPA-R03-OAR-2007-1169,
Cristina Fernandez, Chief, Air Quality
Planning Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region IIT, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2007—
1169. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or e-mail. The www.regulations.gov Web
site is an “‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through www.regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid

the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Gregory Becoat, (215) 814—2036, or by e-
mail at becoat.gregory@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Summary of the SIP Revision

On September 28, 2006, the
Commonwealth of Virginia submitted a
revision to its State Implementation
Plan. The revision consists of
administrative amendments to
Virginia’s Regulation A99 pertaining to
RACT for the control of NOx emissions
from major stationary sources. The
amendments consist of administrative
wording changes, removal of surplus
definitions, and the paragraph
renumbering of a particular section.

II. Description of SIP Revision and EPA
Review

These SIP revisions consist of the
following changes:

1. Administrative wording changes to
Regulations 9 VAC 5-40-240, 9 VAC 5—
40-250, and 9 VAC 5-40-311B.

2. Removal of definitions
“Combustion unit,” “Fuel burning
equipment installation,” and “Total
capacity” in section 9 VAC 5-40—
311B.3. Section 9 VAC 5-40-311B.1
establishes that the definitions in
section 9 VAC 5-40-311B.3 apply only
to section 9 VAC 5-40-311. Although
EPA had approved these revisions on
April 28, 1999 (64 FR 22789), these
three terms are used only in regulatory
provisions which are not part of the
approved Virginia SIP.

3. Renumbering of 9 VAC 5-40—
311C.3.b., d., e., f., and g. to 9 VAC 5—
40-311C.3.a., through e. respectively.

EPA views the revisions to 9 VAC 5—
40-240, 9 VAC 5-40-250, and 9 VAC 5—



Federal Register/Vol. 73, No. 40/ Thursday, February 28, 2008/Rules and Regulations

10671

40-311B., as administrative changes.
EPA also views the renumbering of 9
VAC 5-40-311C.3.b., d., e., f., and g. to
9 VAC 5-40-311C.3.a., through e. as an
administrative re-codification. EPA
considers these revisions non-
substantive, as they do not affect the
scope of the currently approved Virginia
SIP, and consequently, cannot interfere
with timely attainment or progress
toward attainment of a national ambient
air quality standard (NAAQS), nor
interfere with any other provision of the
Clean Air Act (CAA).

III. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) ‘“privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information (1)
that are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
law, Va. Code Sec. 10.1-1198, precludes
granting a privilege to documents and
information “required by law,”
including documents and information
“required by Federal law to maintain
program delegation, authorization or
approval,” since Virginia must “enforce
Federally authorized environmental
programs in a manner that is no less

stringent than their Federal
counterparts. * * *”” The opinion
concludes that “[r]egarding § 10.1-1198,
therefore, documents or other
information needed for civil or criminal
enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since (no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
CAA, including, for example, sections
113, 167, 205, 211 or 213, to enforce the
requirements or prohibitions of the state
plan, independently of any state
enforcement effort. In addition, citizen
enforcement under section 304 of the
CAA is likewise unaffected by this, or
any, state audit privilege or immunity
law.

IV. Final Action

EPA is approving the Commonwealth
of Virginia SIP revision to make the
administrative changes to 9 VAC 5-40—
240, 9 VAC 5-40-250, and 9 VAC 5-40—
311, which was submitted on September
28, 2006. EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comment. However, in the ‘“Proposed
Rules” section of today’s Federal
Register, EPA is publishing a separate
document that will serve as the proposal
to approve the SIP revision if adverse

comments are filed. This rule will be
effective on April 28, 2008 without
further notice unless EPA receives
adverse comment by March 31, 2008. If
EPA receives adverse comment, EPA
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. Please note that
if EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
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government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal requirement, and does not alter
the relationship or the distribution of
power and responsibilities established
in the CAA. This rule also is not subject
to Executive Order 13045 ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it approves a
state rule implementing a Federal
standard.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VGS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the

provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by April 28, 2008. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of

such rule or action. This action
pertaining to amendments to the
Commonwealth of Virginia regulations
governing source-specific NOx RACT
may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements.

Dated: February 12, 2008.

Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for 40 CFR
part 52 continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart VV—Virginia

m 2.In §52.2420, the table in paragraph
(c) is amended by revising the entries
for Chapter 40, Sections 5—40-240, 5—
40-250, and 5—40-311 to read as
follows:

§52.2420 Identification of plan.
* * * * *
(C) * x %

EPA-APPROVED VIRGINIA REGULATIONS AND STATUTES

State citation

State effec-

(9 VAC 5) Title/subject tive date EPA approval date Explanation [former SIP citation]
Chapter 40 Existing Stationary Sources
Part Il Emission Standards
Article 4 General Process Operations (Rule 4-4)

5-40-240 .......... Applicability and designation of af- 1/1/02 02/28/08 [Insert page number
fected facility. where the document begins].

5-40-250 .......... Definitions ......cccoeviiiiiiiiiees 1/1/02 02/28/08 [Insert page number

where the document begins].

5-40-311 ......... Reasonably available control tech- 1/1/02 02/28/08 [Insert page number Removal of definitions “Combus-
nology guidelines for stationary where the document begins]. tion unit,” “Fuel burning equip-
sources of nitrogen oxides. ment installation” and “Total ca-

pacity” in 9 VAC 5-40-311B.3.
Exception: 311D.
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* * * * *

[FR Doc. E8-3388 Filed 2—27-08; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2007-1157; FRL-8532—-4]
Approval and Promulgation of Air
Quality Implementation Plans; State of

Maryland; Revised Definition of
Volatile Organic Compound (VOC)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action on a revision to the Maryland
State Implementation Plan (SIP)
submitted by the Maryland Department
of Environment (MDE). The revision
allows Maryland to incorporate
prospectively EPA’s definition of
“Volatile organic compounds (VOC)” as
amended. EPA is approving these
revisions to the Maryland SIP in
accordance with the requirements of the
Clean Air Act.

DATES: This rule is effective on April 28,
2008 without further notice, unless EPA
receives adverse written comment by
March 31, 2008. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID Number R03—
OAR-2007-1157 by one of the following
methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. E-mail: frankford.harold@epa.gov

C. Mail: EPA-R03-OAR-2007-1157,
Harold A. Frankford, Office of Air
Programs, Mailcode 3AP20, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2007-
1157. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information

claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or e-mail. The www.regulations.gov Web
site is an ‘‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through www.regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Maryland Department of
the Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230.

FOR FURTHER INFORMATION CONTACT:
Harold A. Frankford at (215) 814—2108,
or by e-mail at
frankford.harold@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Summary of SIP Revisions

On October 24, 2007, the State of
Maryland submitted a formal revision
(#07—11) to its SIP. The SIP revision
consists of a revised reference to the
Federal definition of ‘“Volatile organic
compounds (VOC)” at 40 CFR 51.100(s)
which is found at COMAR

26.11.01.01B(53), Maryland’s definition
for “Volatile organic compound (VOC)”.
These regulatory revisions became
effective on October 8, 2007.

II. Description of the SIP Revision

Maryland has revised COMAR
26.11.01.01B(53) to incorporate by
reference the EPA definition of VOC
found at 40 CFR 51.100(s), as amended.
Maryland’s current SIP definition of
VOC specifically references the 2004
edition of 40 CFR 51.100(s). This
wording change allows Maryland to
incorporate by reference the current and
all future revisions of 40 CFR 51.100(s)
into COMAR 26.11.01.01B(53) without
requiring a regulatory change to the
Maryland rule. Maryland states that it
can incorporate this Federal rule
prospectively as a result of a change to
section 7—207(a)(3)(iii)2, State
Government Article, Annotated Code of
Maryland, which the State enacted in
2005.

III. Final Action

EPA is approving the amendment to
COMAR 26.11.01.01B(53) as a revision
to the Maryland SIP. EPA is publishing
this rule without prior proposal because
the Agency views this as a
noncontroversial amendment and
anticipates no adverse comment since
the revisions are administrative changes
to the state regulations. However, in the
“Proposed Rules” section of today’s
Federal Register, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision if
adverse comments are filed. This rule
will be effective on April 28, 2008
without further notice unless EPA
receives adverse comment by March 31,
2008. If EPA receives adverse comment,
EPA will publish a timely withdrawal in
the Federal Register informing the
public that the rule will not take effect.
EPA will address all public comments
in a subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
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22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children From

Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant. In reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act. In this
context, in the absence of a prior
existing requirement for the State to use
voluntary consensus standards (VCS),
EPA has no authority to disapprove a
SIP submission for failure to use VCS.
It would thus be inconsistent with
applicable law for EPA, when it reviews
a SIP submission, to use VCS in place
of a SIP submission that otherwise
satisfies the provisions of the Clean Air
Act. Thus, the requirements of section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(15 U.S.C. 272 note) do not apply. This
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule”” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 28, 2008.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action to
approve Maryland’s revised definition
of “Volatile organic compound (VOC)”
may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Ozone, Volatile organic
compounds

Dated: February 12, 2008.

Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52

continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

Subpart V—Maryland

m 2.In §52.1070, the table in paragraph
(c) is amended by revising the entry for
COMAR 26.11.01.01B(53) to read as
follows:

§52.1070 Identification of plan.
* * * * *
(C) * *x %

EPA-APPROVED REGULATIONS IN THE MARYLAND SIP

Code of Maryland
administrative

State effec-

Additional explanation/ citation at

regulations (COMAR) Title/subject tive date EPA approval date 40 CFR 52.1100
citation
26.11.01.01 General Administrative Provisions
26.11.01.01B(53) ....... Definitions-definition of Volatile .................... 02/28/08 [Insert page number Definition reflects the current

organic compound (VOC).

where the document begins].

version of 40 CFR 51.100(s),
as amended.

* *
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* * * * *

[FR Doc. E8-3392 Filed 2—-27-08; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 08-275; MB Docket No. 02-376; RM-
10617, RM-10690]

Radio Broadcasting Services; Davis-
Monthan Air Force Base, Sells, and
Willcox, AZ

AGENCY: Federal Communications
Commission.

ACTION: Final rule; denial of petition for
reconsideration.

SUMMARY: The staff denied a petition for
reconsideration filed by Lakeshore
Media, LLC of a Report and Order in
this proceeding, which had denied
Lakeshore’s counterproposal and
granted a mutually exclusive allotment
of Channel 285A at Sells, Arizona. The
staff determined the counterproposal
was properly denied because the
proposed “‘backfill” of two new FM
allotments at Willcox were not adequate
substitutes for the creation of sizeable
“white”” and “gray” service loss areas
that would be caused by the downgrade
and reallotment of Lakeshore’s Station
KWCX-FM from Willcox to Davis-
Monthan Air Force Base.

FOR FURTHER INFORMATION CONTACT:
Andrew J. Rhodes, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order, MB
Docket No. 02-376, adopted January 30,
2008 and released February 1, 2008. The
full text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Information Center
(Room CY—-A257), 445 12th Street, SW.,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s copy
contractor, Best Copy and Printing, Inc.,
Portals II, 445 12th Street, SW., Room
CY-B402, Washington, DC 20554,
telephone 1-800-378-3160 or http://
www.BCPIWEB.com.

The Memorandum Opinion and Order
agreed that the Report and Order had
properly applied the Commission’s
policy of not permitting “‘backfill”
vacant allotments to the facts of this
case. See 69 FR 71386 (December 9,
2004). Specifically, the proposed
relocation of Lakeshore’s station
KWCX-FM would result in the loss of

all radio service for 2,846 persons (i.e.,
a “white” area) and the reduction from
two to one full-time reception service
for 1,022 persons (i.e., a “gray’’ area).
Although Lakeshore argued that its
counterproposal does not create “white”
area, as a matter of law, because the
Commission considers a vacant
allotment to prevent the creation of
“white” area, the Memorandum
Opinion and Order disagreed, finding
that the policy of no longer permitting
“backfill” allotments has necessarily
modified, to some extent, the
calculation of “white” or “‘gray’’ areas in
cases of operating, as opposed to
unbuilt, stations. As a result, the
potential service from new “backfill”’
allotments, existing vacant allotments,
or unbuilt construction permits will no
longer be considered in calculating the
loss of service by the reallotment of
operating stations. By way of contrast,
the traditional test of considering the
potential service from “backfill” or
existing vacant allotments would
continue to apply in cases involving
reallotments and changes of community
of license for unbuilt stations because
existing on-air service is not being lost.

This document is not subject to the
Congressional Review Act. (The
Commission, is, therefore, not required
to submit a copy of this Memorandum
Opinion and Order to GAO, pursuant to
the Congressional Review Act, see 5
U.S.C. 801(a)(1)(A) because the petition
for reconsideration was denied.)

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. E8—-3703 Filed 2—27-08; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76
[MB Docket No. 07-42; FCC 07-208]

Leased Commercial Access

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Commission modifies the leased access
rate formula; adopts customer service
obligations that require minimal
standards and equal treatment of leased
access programmers with other
programmers; eliminates the
requirement for an independent
accountant to review leased access rates;
requires annual reporting of leased
access statistics; adopts expedited time

frames for resolution of complaints and
modifies the discovery process.

DATES: The amendments contained in
this final rule are effective as follows:

Revised § 76.970 is effective May 28,
2008 except for paragraph (j)(3) which
contains information collection
requirements that have not been
approved by the Office of Management
and Budget (OMB). The Federal
Communications Commission will
publish a document announcing the
effective date upon OMB approval of
those collection requirements.

Section 76.972 is effective March 31,
2008 except for paragraphs (a), (b), (c),
(d), (e) and (g) which contain
information collection requirements that
have not been approved by OMB and
paragraph (f) which contains
requirements related to those
information collection requirements.
The Federal Communications
Commission will publish a document
announcing the effective date upon
OMB approval of those collection
requirements.

Amendments to § 76.975 are effective
March 31, 2008 except for paragraphs
(d), (e), (g), and (h)(4) which contain
information collection requirements that
have not been approved by OMB and
paragraphs (b), (c), and (f) which
contain requirements related to those
information collection requirements.
The Federal Communications
Commission will publish a document
announcing the effective date upon
OMB approval of those collection
requirements.

Section 76.978, as added in this rule,
contains information collection
requirements that have not been
approved by OMB. The Federal
Communications Commission will
publish a document announcing the
effective date upon OMB approval of
those collection requirements.
ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Room TW-A325, Washington, DC
20554. In addition to filing comments
with the Office of the Secretary, a copy
of any comments on the Paperwork
Reduction Act information collection
requirements contained herein should
be submitted to Cathy Williams, Federal
Communications Commission, Room 1—
(€823, 445 12th Street, SW., Washington,
DC 20554, or via the Internet to
PRA@fcc.gov. For additional
information, see the SUPPLEMENTARY
INFORMATION section of this document.
FOR FURTHER INFORMATION CONTACT: For
additional information on this
proceeding, contact Steven Broeckaert,
Steven.Broeckaert@fcc.gov; Katie
Costello, Katie.Costello@fcc.gov; or



10676

Federal Register/Vol. 73, No. 40/ Thursday, February 28, 2008/Rules and Regulations

David Konczal, David.Konczal@fcc.gov;
of the Media Bureau, Policy Division,
(202) 418-2120. For additional
information concerning the Paperwork
Reduction Act information collection
requirements contained in this
document, contact Cathy Williams at
202—418-2918, or via the Internet at
PRA@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order (“Order’’), FCC 07-208,
adopted on November 27, 2007, and
released on February 1, 2008. The full
text of this document is available for
public inspection and copying during
regular business hours in the FCC
Reference Center, Federal
Communications Commission, 445 12th
Street, SW., CY-A257, Washington, DC
20554. This document will also be
available via ECFS (http://www.fcc.gov/
cgb/ecfs/). (Documents will be available
electronically in ASCII, Word 97, and/
or Adobe Acrobat.) The complete text
may be purchased from the
Commission’s copy contractor, 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fcc504@fcce.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY).

In addition to filing comments with
the Office of the Secretary, a copy of any
comments on the proposed information
collection requirements contained
herein should be submitted to Cathy
Williams, Federal Communications
Commission, 445 12th St., SW., Room 1-
C823, Washington, DC 20554, or via the
Internet at PRA@fcc.gov.

Paperwork Reduction Act of 1995
Analysis

This document contains new and
modified information collection
requirements. The Commission will
send the requirements to OMB for
review. The Commission, as part of its
continuing effort to reduce paperwork
burdens, will invite the general public
to comment on the information
collection requirements as required by
the Paperwork Reduction Act of 1995,
Public Law 104-13. In addition,
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
we sought specific comment on how we
might “further reduce the information
collection burden for small business
concerns with fewer than 25
employees.” In this present document,

we have assessed the potential effects of
the various policy changes with regard
to information collection burdens on
small business concerns, and we find
that these requirements will benefit
many companies with fewer than 25
employees by facilitating the use of
leased access channels and by
promoting the fair and expeditious
resolution of leased access complaints.

Summary of the Report and Order
I. Introduction

1. In this Report and Order, we
modify the Commission’s leased access
rules. With respect to leased access, we
modify the leased access rate formula;
adopt customer service obligations that
require minimal standards and equal
treatment of leased access programmers
with other programmers; eliminate the
requirement for an independent
accountant to review leased access rates;
and require annual reporting of leased
access statistics. We also adopt
expedited time frames for resolution of
complaints and improve the discovery
process. Finally, we seek comment in a
Further Notice of Proposed Rulemaking
on whether we should apply our new
rate methodology to programmers that
predominantly transmit sales
presentations or program length
commercials.

II. Commercial Leased Access Rules

A. Background

2. The commercial leased access
requirements are set forth in Section 612
of the Communications Act of 1934, as
amended (“Communications Act”). The
statute and corresponding leased access
rules require a cable operator to set
aside channel capacity for commercial
use by unaffiliated video programmers.
In implementing the statutory directive
to determine maximum reasonable rates
for leased access, the Commission
adopted a maximum rate formula for
full-time carriage on programming tiers
based on the “average implicit fee” that
other programmers are implicitly
charged for carriage to permit the
operator to recover its costs and earn a
profit. The Commission also adopted a
maximum rate for a la carte services
based on the “highest implicit fee”” that
other a la carte services implicitly pay,
and a prorated rate for part-time
programming.

B. Customer Service Standards and
Equitable Contract Terms

3. In this Order, we adopt uniform
customer service standards to address
the treatment of leased access
programmers and potential leased
access programmers by cable system

operators. In order to make the leased
access carriage process more efficient,
we adopt new customer service
standards, in addition to the existing
standards. These standards are designed
to ensure that leased access
programmers are not discouraged from
pursuing their statutory right to the
designated commercial leased access
channels, to facilitate communication of
these rights and obligations to potential
programmers, and to ensure a smooth
process for gaining information about a
cable system’s available channels. We
require cable system operators to
maintain a contact name, telephone
number and e-mail address on its
website, and make available by
telephone, a designated person to
respond to requests for information
about leased access channels. We also
require cable system operators to
maintain a brief explanation of the
leased access statute and regulations on
its website. Within three business days
of a request for information, a cable
system operator shall provide the
prospective leased access programmers
with the following information: (1) The
process for requesting leased access
channels; (2) The geographic levels of
service that are technically possible; (3)
The number and location and time
periods available for each leased access
channel; (4) Whether the leased access
channel is currently being occupied; (5)
A complete schedule of the operator’s
statutory maximum full-time and part-
time leased access rates; (6) A
comprehensive schedule showing how
those rates were calculated; (7) Rates
associated with technical and studio
costs; (8) Electronic programming guide
information; (9) The available methods
of programming delivery and the
instructions, technical requirements and
costs for each method; (10) A
comprehensive sample leased access
contract that includes uniform terms
and conditions such as tier and channel
placement, contract terms and
conditions, insurance requirements,
length of contract, termination
provisions and electronic guide
availability; and (11) Information
regarding prospective launch dates for
the leased access programming. In
addition to the customer service
standards, we adopt penalties for
ensuring compliance with these
standards. We emphasize that the leased
access customer service standards
adopted herein are “minimum”
standards. We cannot anticipate each
and every instance of interaction
between cable operators and leased
access programiners.
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4. Maintenance of Contact
Information. We require every cable
system operator to maintain, on its
website, a contact name, telephone
number, and e-mail of an individual
designated by the cable system operator
to respond to requests for information
about leased access channels. One of the
more basic elements necessary to permit
potential programmers reasonable
access to cable systems is ready
availability of a contact name, telephone
number, and e-mail address of a cable
system operator that the programmer
can use to reach the appropriate person
in the cable system to begin the process
for requesting access to the system.
While the physical location of a person
designated as the leased access contact
should not be critical in the relationship
between the potential programmer and
the cable system operator, the identity
of that person and the ease of access to
him are critical. Other aspects of the
rules we adopt here deal with
expeditious and full responses to leased
access requests. The fact that the
designated person is located some
distance away should not affect the
timeliness and substance of responses.

5. Timing for Response. We amend
our rules to require a cable system
operator to respond to a request for
information from a leased access
programmer within three business days.
We retain the 30-day response period
currently provided in Section
76.970(i)(2) of the Commission’s rules
for cable systems that have been granted
small system special relief. The identity
of a designated person by the cable
system operator who the potential
programmer can contact is important
only if that person replies quickly and
fully to the requests of the programmer.
Our current rules provide for a 15 day
response by cable system operators to a
request by a potential programmer. That
response must include information on
channel capacity available, the
applicable rates, and a sample contract
if requested. That response time is
unnecessarily long and, as discussed
below, the information is inadequate.
Cable operators must have leased access
channel information available in order
to be able to comply with the statute
and our rules. It does not take 15 days
to provide a copy of that information to
a potential leased access programmer.
Three business days to reply to a request
for such information is more than
adequate. Accordingly, we are
amending the response time permitted a
cable system operator to three business
days. We are also providing a more
detailed list of information the operator
must provide upon request within that

time period. All of the information
required to be provided is necessary for
a potential leased access programmer to
be able to file a bona fide request for
carriage. There is no reason to delay
providing the leased access programmer
with the information it needs to take the
necessary steps to obtain access.

6. Process for Requesting Leased
Access Channels. We require a cable
system operator within three business
days of a request to provide a
prospective leased access programmer
with the process for requesting leased
access channels. One element of the
information the cable system operator
must make available to the potential
programmer within three business days
of a request is an explanation of the
cable system operator’s process for
requesting leased access channels.
Accordingly, we are requiring that the
cable system operator include an
explanation of the operator’s process
and procedures for requesting leased
access channels.

7. Geographic Levels of Service that
Are Technically Possible. We require a
cable system operator within three
business days of a request to provide a
prospective leased access programmer
with the geographic levels of service
that are technically possible.
Commenters complain that cable system
operators make available only limited
levels of service. Typically, the service
offered is defined by the size of the
headend. We will not require, at this
time, the operator to allow the leased
access programmer to serve discrete
communities smaller than the area
served by a headend if they are not
doing the same with other programmers.
We acknowledge that with the
consolidation of headends,
programmers may be forced to purchase
larger areas at higher costs than they
would prefer. We will monitor
developments in this area, and may
revisit this issue if circumstances
warrant. However, we will require cable
system operators to clearly set out in
their responses to programmers what
geographic and subscriber levels of
service they offer.

8. Number, Location, and Time
Periods Available for Each Leased
Access Channel. We require a cable
system operator within three business
days of a request to provide a
prospective leased access programmer
with the number, location, and time
periods available for each leased access
channel. Our current leased access
channel placement standards provide
that programmers be given access to
tiers that have subscriber penetration of
more than 50 percent. 47 CFR
76.971(a)(1) We will not change that

requirement, but we will expand on the
current requirement relating to capacity
in Section 76.970(i) to require cable
system operators to provide, in their
replies to requests from programmers,
the specific number and location and
time periods available for each leased
access channel. This greater degree of
certainty should assist programmers in
their evaluations.

9. Explanation of Currently Available
and Occupied Leased Access Channels.
We require a cable system operator
within three business days of a request
to provide a prospective leased access
programmer with an explanation of
currently available and occupied leased
access channels. Section 612 of the
Communications Act imposes specific
requirements on cable operators with
regard to leased access. 47 U.S.C. 532.

It is inherent in these obligations to be
able to provide timely and accurate
information to prospective leased access
programmers. Within three business
days of a request by a current or
potential leased access programmer, a
cable operator shall provide information
documenting: (1) The number of
channels that the cable operator is
required to designate for commercial
leased access use pursuant to Section
612(b)(1); (2) the current availability of
those channels for leased access
programming on a full- or part-time
basis; (3) the tier on which each leased
access channel is located; (4) the
number of customers subscribing to
each tier containing leased access
channels; (5) whether those channels
are currently programmed with non-
leased access programming; and (6) how
quickly leased access channel capacity
can be made available to the prospective
leased access programmer. We believe
this information is vital to enable leased
access programmers to make an
informed decision regarding whether to
pursue leased access negotiations with a
cable operator. Provision of this
information will also benefit cable
operators by timely informing leased
access programmers of current leased
access timing and availability, and
thereby eliminating leased access
requests that cannot be accommodated
by existing leased access availability.

10. Schedule and Calculation of
Leased Access Rates. We require a cable
system operator within three business
days of a request to provide a
prospective leased access programmer
with a schedule and calculation of its
leased access rates. As with information
regarding available and occupied leased
access channels, we believe Section 612
imposes on cable operators the
obligation to provide a timely and
accurate explanation of its leased access
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rates to prospective leased access
programmers. Accordingly, within three
business days of a request by a current
or potential leased access programmer,
a cable operator shall provide
information documenting the schedule
of all leased access rates (full- and part-
time) available on the cable system.
Cable operators must attach to this
schedule a separate calculation detailing
how each rate was derived pursuant to
the revised rate formula adopted herein.
This information will assist leased
access programmers in determining
whether leased access capacity on a
given cable system is economically
feasible. In addition, the rate
calculations will further assist leased
access programmers in determining
whether particular cable operators are
complying with their leased access
obligations.

11. Explanation of Any Rates
Associated with Technical or Studio
Costs. Included in the customer
standards we are adopting today is a
requirement that a cable operator
provide a prospective leased access
programmer, within three business days
of a request, with a list of fees for
providing technical support or studio
assistance to the leased access
programmer along with an explanation
of such fees and how they were
calculated. We note that our rules
require leased access providers to
reimburse cable operators ““for the
reasonable cost of any technical support
the operators actually provide.” 47 CFR
76.971(c) Further, our rate calculation
includes technical costs common to all
programmers so that cable operators
may not impose a separate charge for
technical support they already provide
to non-leased access programmers.
Second Report and Order, 12 FCC Red
at 5324, para. 114. At this time, we will
not prescribe an hourly rate for
technical support, but instead will
monitor the effectiveness of the new
customer standards that require that
cable operators list up front any
technical fees along with an explanation
of the fee calculation. If leased access
programmers have continued problems
with high technical or studio cost, we
will consider implementing a more
specific solution.

12. Programming Guide Information.
We require a cable system operator
within three business days of a request
to provide a prospective leased access
programmer with all relevant
information for obtaining carriage on the
program guide(s) provided on the
operator’s system. Moreover, we
expressly require that, if a cable
operator does not charge non-leased
access programmers for carriage of their

program information on a programming
guide, the cable operator cannot charge
leased access programmers for such
service. Because of the dynamic nature
of leased access programming, we
believe that it would be impracticable to
impose a requirement on cable operators
to include all leased access listings in
their programming guides. However, we
believe that, in situations where time
permits and the leased access
programming information is submitted
as reasonably required by the cable
operators, cable operators must ensure
that leased access programming
information is incorporated in its
program guide to the same extent that it
does so for non-leased access
programmers. In order to accomplish
this, cable operators are required to
provide potential leased access
programmers with all relevant
information for obtaining carriage on the
program guide(s) provided on the
operator’s system. This information
shall include the requirements
necessary for a leased access
programmer to have its programming
included in the programming guide(s)
that serve the tier of service on which
the leased access provider contracts for
carriage. At a minimum, the cable
operator must provide: (1) The format in
which leased access programming
information must be provided to the
cable operator for inclusion in the
appropriate programming guide; (2) the
content requirements for such
information; (3) the time by which such
programming information must be
received for inclusion in the
programming guide; and (4) the
additional cost, if any, related to
carriage of the leased access
programmer’s information on the
programming guide. We expressly
require that, if a cable operator does not
charge non-leased access programmers
for carriage of their program information
on a programming guide, the cable
operator cannot charge leased access
programmers for such service.

13. Methods of Programming Delivery.
We require a cable system operator
within three business days of a request
to provide a prospective leased access
programmer with available information
regarding all acceptable, standard
methods for delivering leased access
programming to the cable operator.
Because of the variable circumstances
experienced by each cable system, we
cannot establish a list of acceptable,
standard delivery methods for leased
access programming applicable to all
cable systems. However, we believe that
it incumbent upon a cable operator to
provide prospective leased access

programmers with sufficient
information to be able to gauge the
relative difficulty and expense of
delivering its programming for carriage
by the cable operator. A cable operator
must make available information to
leased access programmers regarding all
acceptable, standard methods for
delivering leased access programming to
the cable operator. For each method of
acceptable, standard delivery, the cable
operator shall provide detailed
instructions for the timing of delivery,
the place of delivery, the cable operator
employee(s) responsible for receiving
delivery of leased access programming,
all technical requirements and
obligations imposed on the leased
access programmer, and the total cost
involved with each acceptable, standard
delivery method that will be assessed by
the cable operator. We clarify, however,
that cable operators must give
reasonable consideration to any delivery
method suggested by a leased access
programmer. A leased access
programmer that is denied the
opportunity to deliver its programming
via a reasonable method may file a
complaint with the Commission. In
such complaint proceeding, the burden
of proof shall be on the cable operator
to demonstrate that its denial was
reasonable given the unique
circumstances of its cable system.

14. Comprehensive Sample Leased
Access Carriage Contract. We require a
cable system operator within three
business days of a request to provide a
prospective leased access programmer
with a comprehensive sample leased
access carriage contract. We also require
a cable system operator in its leased
access carriage contract to apply the
same uniform standards, terms, and
conditions to leased access
programmers as it applies to its other
programmers.

15. We do not intend by this
requirement to infringe the freedom of
contract of either party and expressly
clarify that neither the cable operator
nor the prospective leased access
programmer need abide by any of the
terms and conditions set forth in the
sample contract. Instead, we believe that
the provision of such agreements by
cable operators serve to inform leased
access programmers of terms and
conditions that are generally acceptable
to the cable operator and will be a
useful first step in the initiation of
leased access negotiations. Accordingly,
within three business days of a request
by a current or potential leased access
programmer, a cable operator shall
provide a copy of a sample leased access
carriage contract setting forth what the
cable operator considers to be the
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standard terms and conditions for a
leased access carriage agreement.

16. As discussed below, we also
require cable system operators to apply
the same uniform standards, terms, and
conditions to leased access
programmers as it applies to its other
programmers. Rather than dictate
specific reasonable terms and
conditions, we require that cable system
operators apply the same uniform
standards, terms, and conditions to
leased access programmers as it applies
to its other programmers.

17. The Commission has stated in the
past that the reasonableness of specific
terms and conditions will be
determined on a case-by-case basis, but
set broad guidelines for tier placement
and a general standard of
reasonableness for contract terms and
conditions.

18. We will continue to address
complaints about specific contract terms
and conditions on a case-by-case basis.
We emphasize that in all cases, the
Commission will evaluate any
complaints pursuant to a reasonableness
standard. We also clarify that a cable
system operator may not continue to
include terms and conditions in new
contracts that previously have been held
to be unreasonable by the Commission.
Not only are our orders binding on the
affected parties to a leased access
complaint, but unless and until an order
is stayed or reversed by the
Commission, a cable system operator is
under an obligation to follow the
Commission’s rules and precedent in
setting its practices, terms, and
conditions.

19. Because we do not think that
every potential leased access
programmer should be required to file a
complaint to determine if every term in
its contract is reasonable, we will
require the cable operator to provide,
along with its standard leased access
contract, an explanation and
justification, including a cost
breakdown, for any terms and
conditions that require the payment or
deposit of funds. This includes
insurance and deposit requirements,
any fees for handling or delivery, and
any other technical or equipment fees,
such as tape insertion fees. This will
allow the leased access programmer to
determine whether the cost is
reasonable and expedite any review by
the Commission. We believe that
requiring a cable operator to provide an
explanation and justification for such a
fee will encourage cable operators to
impose only reasonable fees or, at least,
facilitate the filing of a leased access
complaint demonstrating that such a fee
is unreasonable.

20. With regard to non-monetary
terms and conditions, such as channel
and tier placement, targeted
programming, access to electronic
program guides, VOD, etc., we similarly
require the cable operator to provide,
along with its standard leased access
contract, an explanation and
justification of its policy. For example,
with regard to the geographic scope of
carriage, if a leased access programmer
requests to have its programming
targeted to a finite group of subscribers
based on community location, unless
the operator agrees to the request, it
must not provide such limited carriage
to other programmers or channels. To
the extent the cable operator denies the
request for limited carriage, the cable
operator must provide an explanation as
to why it is technically infeasible to
provide such carriage. If limited carriage
is technically feasible, the cable
operator must provide a fee and cost
breakdown for such carriage for
comparison with similar coverage
provided for non-leased access
programmers.

21. Similarly, with regard to tier
placement and channel location, we
require the cable operator to provide,
along with its standard leased access
contract, an explanation and
justification of its policy regarding
placement of a leased access
programmer on a particular channel as
well as an explanation and justification
for the cable operator’s policy for
relocating leased access channels. To
the extent a request for a particular
channel is denied, the cable operator
must provide a detailed explanation and
justification for its decision.

22. Launch Date. We require a cable
system operator within three business
days of a request to provide a
prospective leased access programmer
with information regarding prospective
launch dates for the leased access
programmer. Moreover, we require cable
operators to launch leased access
programmers within a reasonable
amount of time. We consider 35-60
days after the negotiation is finalized to
be a reasonable amount of time for
launch of a programmer, unless the
parties come to a different agreement.
We note that this time frame affords
cable operators sufficient time to satisfy
the requirement, if applicable, to
provide subscribers with 30-days
written notice in advance of any
changes in programming services or
channel positions.

C. Response to Bona Fide Proposals for
Leased Access

23. We adopt rules to ensure that
cable system operators respond to

proposals for leased access in a timely
manner and do not unreasonably delay
negotiations for leased access. To
address this concern, after the cable
system operator provides the
information requested above, in order to
be considered for carriage on a leased
access channel, we require a leased
access programmer to submit a proposal
for carriage by submitting a written
proposal that includes the following
information: (1) The desired length of a
contract term; (2) The tier, channel and
time slot desired; (3) The anticipated
commencement date for carriage; (4)
The nature of the programming; (5) The
geographic and subscriber level of
service requested; and (6) Proposed
changes to the sample contract. The
cable system operator must respond to
the proposal by accepting the proposed
terms or offering alternative terms
within 10 days. This same response
deadline will apply until an agreement
is reached or negotiations fail.

24. Failure to provide the requested
information will result in the issuance
of a notice of apparent liability (“NAL”)
including a forfeiture in the amount of
$500.00 per day. A potential leased
access programmer need not file a
formal leased access complaint pursuant
to Section 76.975 of the Commission’s
rules in order to bring a violation of our
customer service standards to our
attention. Rather, the programmer may
notify the Commission either orally or
in writing, and where necessary the
Commission will submit a Letter of
Inquiry (“LOI”) to the cable operator to
obtain additional information. A cable
system which is found to have failed to
respond on time with the required
information will be issued an NAL. The
same process and forfeiture amount will
apply for the failure to timely respond
to a proposal as for the failure to comply
with an information request. We rely on
our general enforcement authority under
Section 503 of the Communications Act
to impose forfeitures in appropriate
cases. See 47 U.S.C. 503

D. Leased Access Rates

1. Maximum Rate for Leasing a Full
Channel

25. Background. The Commission’s
current rules calculate leased access
rates for all tiers that have subscriber
penetration of more than 50 percent.
Upon request, cable operators generally
must place leased access programmers
on such a tier. To determine the average
implicit fee for a full-time channel on a
tier with a subscriber penetration over
50 percent, an operator first calculates
the total amount it receives in
subscriber revenue per month for the
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programming on all such tiers, and then
subtracts the total amount it pays in
programming costs per month for such
tiers (the “implicit fee calculation”). A
weighting scheme that accounts for
differences in the number of subscribers
and channels on all such tier(s) is used
to determine how much of the total will
be recovered from a particular tier. To
calculate the average implicit fee per
channel, the implicit fee for the tier is
divided by the number of channels on
the tier. The final result is the rate per
month that the operator may charge the
leased access programmer for a full-time
channel on that tier. Where the leased
access programmer agrees to carriage on
a tier with less than 50 percent
penetration, the average implicit fee is
determined using subscriber revenues
and programming costs for only that
tier. The implicit fee for full-time
channel placement as an a la carte
service is based upon the revenue
received by the cable operator for non-
leased access a la carte channels on its
system.

26. In this Order we modify the
method for determining the leased
access rate for full-time carriage on a
tier. We harmonize the rate
methodology for carriage on tiers with
more than 50% subscriber penetration
and carriage on tiers with lower levels
of penetration by calculating the leased
access rate based upon the
characteristics of the tier on which the
leased access programming will be
placed. Cable operators will calculate a
leased access rate for each cable system
on a tier-by-tier basis which will
adequately compensate the operator for
the net revenue that is lost when a
leased access programmer displaces an
existing program channel on the cable
system. In addition, the Order sets a
maximum allowable leased access rate
of $0.10 per subscriber per month to
ensure that leased access remains a
viable outlet for programmers. At this
time we leave the method for
calculating rates for a la carte carriage
unchanged.

27. As an initial matter, we conclude
that we will not apply this new rate
methodology to programmers that
predominantly transmit sales
presentations or program length
commercials. These programmers often
“pay” for carriage—either directly or
through some form of revenue sharing
with the cable operator. In our previous
Order, we set the leased access rate for
a la carte programmers at the “highest
implicit fee”” partly out of a concern that
lower rates would simply lead these
programmers to migrate to leased access
if it were less expensive than what they
are currently “paying” for carriage.

Such a migration would not add to the
diversity of voices and would
potentially financially harm the cable
system. Similarly, we do not wish to set
the leased access rates at a point at
which programmers that predominantly
transmit sales presentations or program
length commercials simply migrate to
leased access because it is less
expensive than their current commercial
arrangements. We will seek comment in
the Further Notice of Proposed
Rulemaking on whether leased access is
affordable at current rates to
programmers that predominantly
transmit sales presentations or program
length commercials and whether
reduced rates would simply cause
migration of existing services to leased
access.

2. The Marginal Implicit Fee

28. The purposes of Section 612 are
“to promote competition in the delivery
of diverse sources of video programming
and to assure that the widest possible
diversity of information sources are
made available to the public from cable
systems in a manner consistent with
growth and development of cable
systems.” Because Section 612 also
requires that the price, terms and
conditions for leased access be ““at least
sufficient to assure that such use will
not adversely affect the operation,
financial condition or market
development of the cable system,” the
Commission is faced with balancing the
interests of leased access programmers
with those of cable operators. We
believe that our method provides a cable
operator with a leased access rate that
will allow the operator to replace an
existing channel from its cable system
with a leased access channel without
experiencing a loss in net revenue.
While we do not believe that our
method for determining leased access
rates will result in cable operators
experiencing any loss in net revenue,
the relevant statutory provision does not
require such a finding. As explained
above, Section 612(c)(1) provides that
the “prices, terms and conditions” of
use must be “at least sufficient to assure
that such use will not adversely affect
the operation, financial condition, or
market development of the cable
system.” We interpret this provision to
restrict ““prices, terms, and conditions”
of leased access use that materially
affect the financial health of a cable
system. We do not interpret the
provision to require that cable operators
experience no loss in revenue
whatsoever as a result of leased access
use. Thus, even if we were to conclude
that our method for determining leased
access rates would have some impact on

cable operators’ revenue, we would still
adopt this method because we are
confident that any impact on operators”
revenue would not be of sufficient
magnitude to materially affect the
financial health of cable systems. In
addition, since we are required to
balance the revenue requirement of
cable operators and that of leased access
programmers, we will assume that the
cable operator will elect to replace a
channel which does not generate a
significant amount of the total net
revenue of the system. We refer to this
channel as the marginal channel and
use the marginal implicit fee to
determine leased access rates. Our
method was intended to promote the
goals of competition and diversity of
programming sources while doing so in
a manner consistent with growth and
development of cable systems.

29. Based on the wide variance
between the actual use of leased access
and the goals stated in the law, it
appears that the current “average
implicit fee” formula for tiered leased
access channels yields fees that are
higher than the statute mandates,
resulting in an underutilization of
leased access channels. According to the
Commission’s most recent annual cable
price survey, cable systems on average
carry only 0.7 leased access channels.
Because our Rules are not achieving
their intended purpose, we are
revisiting decisions made in the Second
Report and Order establishing the
maximum leased access rates in order to
make the leased access channels a more
viable outlet for programming.
Throughout its implementation of
Section 612, the Commission has
recognized that the Rules adopted
would need refinement as specifics
regarding how the leased access rules
were functioning became available.

30. Due to the variances in channel
line-ups and tier prices of cable systems,
in most instances, a flat rate would
either over- or undercompensate cable
operators. As discussed below, however,
we will set a cap on the maximum rate
that cable operators may charge in order
to prevent the construction of tiers in a
manner that makes leased access rates
excessively high.

31. We agree with Shop NBC'’s
assertion that the average implicit fee
overcompensates cable operators
because it reflects the average value of
a channel to the cable operator instead
of the value of the channel replaced. We
will make adjustments to the rate
calculations that should lower prices by
using the marginal implicit fee rather
than the average. The result is intended
to promote the goals of leased access by
providing more affordable opportunities
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for programmers without creating an
artificially low rate.

32. The legislative history provides
that the leased access provisions are
“aimed at assuring that cable channels
are available to enable program
suppliers to furnish programming when
the cable operator may elect not to
provide that service as part of the
program offerings he makes available to
subscribers” To promote this legislative
purpose the Commission should set the
leased access rates as low as possible
consistent with the requirement to avoid
any negative financial impact on the
cable operator. One may assume that the
cable operator, faced with a requirement
to free up a channel for leased access,
would have its own incentives to elect
to replace one of the channels with the
lowest implicit fee. But even if this is
not the case, the discussion above
suggests that the Commission should set
its rules to encourage such a result. This
dictates, at least in principle, the use of
the lowest implicit fee, which we refer
to as the “marginal implicit fee.” And
it supports the conclusion that the
current “‘average implicit fee” criterion
for tiered channels is higher than
warranted by the statute and may be
impeding, rather than promoting, the
goals of competition and diversity of
programming sources. These rules
provide cable operators a higher return
for lost channel capacity than the value
the cable operator would have received
if the channel was not used for leased
access programming. The “average
implicit fee” is calculated based on the
average value of all of the channels in
a tier instead of the value of the
channels most likely to be replaced. We
will adopt a method which eliminates
this excess recovery. This method
remains faithful to the statutory
requirements while more appropriately
balancing the interests of cable
operators and leased access
programmers.

3. The Cable Operator’s Net Revenue
From a Cable Channel

33. Cable channels are sold in bundles
of channels known as tiers. It is
therefore not possible to directly
observe the revenue per subscriber a
cable operator earns from carrying an
individual channel included in a tier.
We therefore approximate the revenue
earned by those channels on the tier. To
do so we assume that the revenue
generated by each channel is directly
proportional to the per subscriber
affiliation fee paid by the cable operator
to the programmer. The first step in the
calculation is to determine this factor of
proportionality which we refer to as the
mark-up. To do so, the cable operator

will take the total subscriber revenue for
the programming tier at issue and divide
by the total of the affiliation fees that the
cable operator pays to the programmers
for the channels on that tier. For the
purposes of defining the price of a tier
and the channels on the tier we adopt
the incremental approach in cases
where the cost and channels of one tier
are implicitly incorporated into larger
tiers. For example, when the expanded
basic tier incorporates the basic tier, the
expanded basic tier price is the retail
price of the expanded basic tier less the
retail price of the basic tier and the
channels on the expanded basic tier are
those that are not available on the basic
tier. A similar adjustment is required of
other tiers which are not sold on an
incremental basis. This calculation will
generate the mark-up of channels that
are sold on the tier. The gross revenue
per subscriber due to carriage of a
specific channel on the tier is then
simply the per subscriber affiliation fee
paid to the programmer for the specific
channel multiplied by the mark-up. It is
our understanding that some
programming contracts specify a single
rate for a group, or bundle, of channels.
In these cases, for the purposes of
determining the per subscriber
affiliation fee for one of the bundled
channels, the fee in the contract shall be
allocated in its entirety to the highest
rated network in the bundle. The net
revenue per subscriber earned by the
cable operator from the channel is the
difference between the gross revenue
per subscriber and the per subscriber
affiliation fee paid by the cable operator.
This value represents the implicit fee for
the channel.

4. The Net Revenue of the Marginal
Channel

34. The net revenue per subscriber is
the reduction in profit a cable operator
would experience if it did not carry the
channel in question. In our previous
method for calculating leased access
rates the calculation was based the
average net revenue of all channels
carried by the cable operator. In our new
method, we base the leased access rate
on the net revenue of the least profitable
channels voluntarily carried by the
cable operators on the tier where the
leased access programming will be
carried. We do so because this
represents an approximation of the
minimum net revenue a network must
generate in order for the cable operator
to consider carrying it on the tier. As
mentioned, we examine the net revenue
of channels that are voluntarily carried
by the cable operator. From this
calculation we exclude channels whose
carriage is mandated by statute,

regulation, or franchise agreement.
These mandated channels consist of
broadcast stations that are subject to the
must-carry rules as well as public,
educational, and governmental (“PEG”)
channels that are carried pursuant to a
franchise agreement. In addition,
broadcaster’s multi-cast channels are
also excluded from the marginal
channels. Our goal is to base the leased
access rate on the net revenue of
channels which are subject to free
market negotiations over the carriage
decision and affiliation fee. It is the net
revenue of these types of channels
which provides an indication of the net
revenue that would be forgone when a
cable operator devotes channel capacity
to a leased access programmer since the
cable operator would be unable to
displace a broadcast station or PEG
channel.

35. We identify the least profitable, or
marginal, channels using the fraction of
activated channels that a cable operator
is statutorily required to make available
for commercial leased access. The
leased access rate is the mean value of
net revenue earned by the lowest
earning channels on the tier, up to the
designated leased access fraction of
qualifying channels on the tier. For
example, in the case of a cable system
with 100 activated channels and 40
channels on the expanded basic tier, the
mean value of the net revenue of the 6
channels with the lowest net revenue
will be the leased access rate for carriage
on the expanded basic tier. We use the
mean rather than the minimum value
because use of the minimum would
undercompensate the cable operator if
more than one leased access channel
was carried because, presumably, all
channels other than the minimum earn
higher net revenues. Use of the mean
ensures that if the cable operator carries
the statutory maximum number of
leased access channels by displacing the
lowest earning channels on its system,
the cable operator will be fully
compensated for lost revenue.

36. Appendix B of this Order presents
an example of the calculation of the
leased access rates for a hypothetical
cable system.

5. Determining the Maximum Allowable
Leased Access Rate

37. We recognize that our tier-based
calculation method may lead to
inequitable results in situations when a
tier carries only a few non-mandated
programming networks in combination
with a large amount of mandated
programming. This may create
incentives among cable operators to
design programming tiers that are
unaffordable for leased access
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programmers. Such an outcome would
contravene our statutory directive.
Therefore we institute a maximum
allowable rate based upon industry-
wide cable operator programming costs
and revenues. This will ensure that
leased access programmers can reach
consumers in all areas of the country.
We will permit cable operators to seek
a waiver of the maximum allowable rate
to ensure no unreasonable financial
burden is put on any cable operator. The
maximum allowable leased access rate
will apply to carriage on any tier in
which the operator-specific leased
access rate for the tier exceeds the
maximum allowable rate.

38. We take several approaches to
calculating this maximum rate. For
example, we calculate the maximum
rate utilizing a methodology based on
per-subscriber affiliation fees that
compensates systems that must vacate a
channel in order to provide capacity to
a commercial leased access programmer.
We also calculate the maximum
allowable leased access rate using a
method that follows the one used to
calculate the system-specific rates. In
both cases, maximum rates for each of
the analog and digital tiers are no
greater than $0.10 per subscriber per
month. The methods are detailed in
Appendix B. Therefore, the maximum
leased access rate will not exceed $0.10
per subscriber per month for any cable
system.

39. Cable operators may petition the
Commission to exceed the maximum
allowable leased access rates. A petition
for relief must present specific facts
justifying the system’s specific leased
access rate and provide an alternative
rate which equitably balances the
revenue requirements of the cable
operator with the public interest goals of
the leased access statute. Our
presumption is that the mean value of
the net revenue of the marginal
networks, including those currently
earning no license fee, provides the
most reasonable approximation of the
revenue which is forgone when a cable
operator carries leased access
programming.

6. Effective Date of New Rate
Regulations

40. We recognize that the industry
should receive an appropriate amount of
time to review and to take steps to
comply with the new rate regulations
set forth above. Section 76.970(j)(3),
which contains new or modified
information collection requirements that
have not been approved by the Office of
Management and Budget (OMB), is
effective upon OMB approval. Section
76.970 is effective May 28, 2008 or upon

OMB approval of § 76.970(j)(3),
whichever is later. After OMB approval
is received, the Commission will
publish a document in the Federal
Register announcing the effective date
of the rules requiring OMB approval and
those whose effective date was delayed
pending OMB approval of other rules.

E. Expedited Process

41. As explained below, we do not
change the current pleading cycle for
leased access complaints set forth in
Section 76.975 of the Commission’s
rules, which requires the complaint to
be filed with the Commission within 60
days of any alleged violation and the
cable operator to submit a response
within 30 days from the date of the
complaint. The Media Bureau will
resolve all leased access complaints
within 90 days of the close of the
pleading cycle, obtaining additional
discovery from the parties as necessary
to quickly resolve complaints. Finally,
we eliminate the requirement that a
complainant alleging that a leased
access rate is unreasonable must first
receive a determination of the cable
operator’s maximum permitted rate
from an independent accountant.

42. Discussion. We retain our existing
pleading cycle for resolution of leased
access complaints set forth in Section
76.975 of the Commission’s rules, which
requires the complaint to be filed with
the Commission within 60 days of any
alleged violation and the cable operator
to submit a response within 30 days
from the date of the complaint. We find
that our current pleading cycle is not
too lengthy, as it is imperative that we
receive all the necessary information to
resolve the dispute. Although we retain
the existing time limits on filing of
complaints, we add an exception that
the time limit on filing complaints will
be suspended if the complainant files a
notice with the Commission prior to the
expiration of the filing period, stating
that it seeks an extension of the filing
deadline in order to pursue active
negotiations with the cable operator.
The cable operator must agree to the
extension.

43. The Media Bureau will resolve all
leased access complaints within 90 days
of the close of the pleading cycle,
obtaining additional discovery from the
parties as necessary to quickly resolve
complaints. As part of the remedy phase
of the leased access complaint process,
the Media Bureau will have discretion
to request that the parties file their best
and final offer proposals for the prices,
terms, or conditions in dispute. The
Commission will have the discretion to
adopt one of the proposals or choose to
fashion its own remedy. We believe that

this expedited process will help to
resolve leased access disputes quickly
and efficiently and create a body of
precedent to encourage private
negotiations and the settlement of
disputes. If the Media Bureau concludes
that the complainant is entitled to
access a leased access channel, the
Media Bureau’s resolution of the
complaint will include a launch date for
the programming.

44. Elimination of Independent
Accountant Requirement. We eliminate
the requirement for a complainant
alleging that a leased access rate is
unreasonable to first obtain a
determination of the cable operator’s
maximum permitted rate from an
independent accountant prior to filing a
petition for relief with the Commission.
While the Commission adopted the
independent accountant requirement as
a means to “‘streamline” the leased
access complaint process, the record
reflects that this requirement has not
worked as intended. We conclude that
the expense, delay, and uncertainty for
leased access programmers resulting
from the requirement to obtain a
determination from an independent
accountant are not what the
Commission envisioned in attempting to
“streamline” the leased access
complaint process. Furthermore, we
believe the new rate methodology we
have adopted, along with the
requirement to provide rate information
and an explanation of how rates were
calculated, will result in a simpler and
transparent process for leased access
rates. We also believe the expedited
complaint process and expanded
discovery we adopt herein provide
leased access programmers with a more
efficient process for challenging the
commercial leased access rates charged
by cable operators. While cable
operators argue that the use of an
independent accountant is important to
protect commercially sensitive financial
information, the Protective Order we
adopt below will sufficiently safeguard
such information.

F. Discovery

45. As discussed below, we adopt
expanded discovery rules for leased
access complaints to improve the
quality and efficiency of the
Commission’s resolution of these
complaints. We amend our discovery
rules pertaining to leased access
complaints to require respondents to
attach to their answers copies of any
documents that they rely on in their
defense; find that in the context of a
complaint proceeding, it would be
unreasonable for a respondent not to
produce all the documents either
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requested by the complainant or ordered
by the Commission, provided that such
documents are in its control and
relevant to the dispute, subject to the
protection of confidential material. We
emphasize that the Commission will use
its authority to issue default orders
granting a complaint if a respondent
fails to comply with reasonable
discovery requests. The respondent
shall have the opportunity to object to
any request for documents. Such request
shall be heard, and determination made,
by the Commission. The respondent
need not produce the disputed
discovery material until the
Commission has ruled on the discovery
request. Any party who fails to timely
provide discovery requested by the
opposing party to which it has not
raised an objection may be deemed in
default and an order may be entered in
accordance with the allegations
contained in the complaint, or the
complaint may be dismissed with
prejudice.

46. Under the current rules, a leased
access complainant is entitled, either as
part of its complaint or through a
motion filed after the respondent’s
answer is submitted, to request that
Commission staff order discovery of any
evidence necessary to prove its case. See
47 CFR 76.7(e), (f). Respondents are also
free to request discovery. We believe
that expanded discovery will improve
the quality and efficiency of the
Commission’s resolution of leased
access complaints. Accordingly, we find
that it would be unreasonable for a
respondent not to produce all the
documents either requested by the
complainant or ordered by the
Commission, provided that such
documents are in its control and
relevant to the dispute. In reaching this
finding, we agree that evidence detailing
how the cable operator calculated its
leased access rate, as well as the
availability of certain contracts for
carriage of leased access programming,
subject to confidential treatment, are
essential for determining whether the
cable operator has violated the
Commission’s leased access rules. The
Commission’s Rules allow the
Commission staff to order production of
any documents necessary to the
resolution of a leased access complaint.
See 47 CFR 76.7(e), (f). The subject
discovery may require the production of
confidential material, including
evidence detailing how the cable
operator calculated its leased access rate
as well as carriage contracts, subject to
our confidentiality rules. While we
retain this process for the Commission
to order the production of documents

and other discovery, we will also allow
parties to a leased access complaint to
serve requests for discovery directly on
opposing parties.

47. Parties to a leased access
complaint may serve requests for
discovery directly on opposing parties,
and file a copy of the request with the
Commission. As discussed above, the
respondent shall have the opportunity
to object to any request for documents
that are not in its control or relevant to
the dispute. Such request shall be heard,
and determination made, by the
Commission. Until the objection is ruled
upon, the obligation to produce the
disputed material is suspended. Any
party who fails to timely provide
discovery requested by the opposing
party to which it has not raised an
objection as described above may be
deemed in default and an order may be
entered in accordance with the
allegations contained in the complaint,
or the complaint may be dismissed with
prejudice.

48. We reiterate that respondents to
leased access complaints must produce
in a timely manner the contracts and
other documentation that are necessary
to resolve the complaint, subject to
confidential treatment. In order to
prevent abuse, the Commission will
strictly enforce its default rules against
respondents who do not answer
complaints thoroughly or do not
respond in a timely manner to
permissible discovery requests with the
necessary documentation attached.
Respondents that do not respond in a
timely manner to all discovery ordered
by the Commission will risk penalties,
including having the complaint against
them granted by default. Likewise, a
complainant that fails to respond
promptly to a Commission order
regarding discovery will risk having its
complaint dismissed with prejudice.
Finally, a party that fails to respond
promptly to a request for discovery to
which it has not raised a proper
objection will be subject to these
sanctions as well.

49. We understand that this approach
requires the submission of confidential
and extremely competitively-sensitive
information. Accordingly, in order to
appropriately safeguard this
confidential information we believe it is
necessary to utilize the protective order
adopted for use in our program access
proceedings (‘“‘Protective Order”), which
we attach hereto as Appendix A.

50. A Protective Order constitutes
both an Order of the Commission and an
agreement between the party executing
the declaration and the submitting
party. The Commission has full
authority to fashion appropriate

sanctions for violations of its protective
orders, including but not limited to
suspension or disbarment of attorneys
from practice before the Commission,
forfeitures, cease and desist orders, and
denial of further access to confidential
information in Commission
proceedings. We intend to vigorously
enforce any transgressions of the
provisions of our protective orders.

G. Annual Reporting of Leased Access
Statistics

51. We adopt an annual reporting
requirement for cable operators to
submit information pertaining to leased
access rates, usage, channel placement,
and complaints, among other leased
access matters. In the NPRM, we sought
comment on various questions regarding
the status of commercial leased access,
such as the extent to which
programmers are making use of
commercial leased access channels,
whether cable operators have denied
requests for commercial leased access,
whether cable operators use commercial
leased access channels for their own
purposes, and the effectiveness of the
complaint process.

52. We did not receive a large number
of comments containing industry-wide
data regarding use of leased access. As
described below, to ensure that we have
sufficient up-to-date information on the
status of leased access programming in
the future, we adopt an annual reporting
requirement for cable operators.

53. Discussion. We adopt an annual
reporting requirement for cable
operators pertaining to leased access
rates, usage, channel placement, and
complaints, among other leased access
matters. We find that gathering up-to-
date information and statistics on an
annual basis pertaining to leased access
is critical to our efforts to track trends
in commercial leased access rates and
usage as well as to monitor any efforts
by cable operators to impede use of
commercial leased access channels.
This information will allow us to
determine whether further
modifications to the commercial leased
access rules we adopt herein are needed
based on a more concrete factual setting.
The Annual Report will require each
cable system to provide the following
information:

e List the number of commercial
leased access channels provided by the
cable system.

e List the channel number and tier
applicable to each commercial leased
access channel.

e Provide the rates the cable system
charges for full-time and part-time
leased access on each leased access
channel.
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¢ Provide the calculated maximum
commercial leased access rate and
actual rates.

¢ List programmers using each
commercial leased access channel and
state whether each programmer is using
the channel on a full-time or part-time
basis.

¢ List number of requests received for
information pertaining to commercial
leased access and the number of bona
fide proposals received for commercial
leased access.

e Describe whether you have denied
any requests for commercial leased
access and, if so, explain the basis for
the denial.

e Describe whether a complaint has
been filed against the cable system with
the Commission or with a Federal
district court regarding a commercial
leased access dispute.

¢ Describe whether any entity has
sought arbitration with the cable system
regarding a commercial leased access
dispute.

¢ Describe the extent to which and for
what purposes the cable system uses
commercial leased access channels for
its own purposes.

¢ Describe the extent to which the
cable system impose different rates,
terms, or conditions on commercial
leased access programmers (such as
with respect to security deposits,
insurance, or termination provisions).
Explain any differences.

e List and describe any instances of
the cable system requiring an existing
programmer to move to another channel
or tier.

54. Each cable system must submit
this report with the Commission by
April 30th of each year. The report will
request information for the preceding
calendar year. We anticipate that any
burdens associated with this annual
reporting requirement will be limited, as
the information requested should be
readily available to cable operators.

55. We provide leased access
programmers and other interested
parties with an opportunity to file
comments on a voluntary basis with the
Commission responding to the cable
operators’ annual leased access reports.
These comments should be filed by May
15th of each year. We invite commercial
leased access programmers to provide
information such as the following in
these comments:

¢ List the number of commercial
leased access channels leased on each
cable system. Indicate the channel
number and tier applicable to each
commercial leased access channel.

e Describe whether a cable operator
has denied any request for commercial

leased access and, if so, explain the
basis for the denial.

e Describe whether cable operators
have responded to requests for
information pertaining to leased access
within three business days, as required
by the Commission’s rules.

¢ Describe whether the programmer
has filed any complaints with the
Commission or a Federal district court
against a cable operator regarding a
commercial leased access dispute.

e Describe whether the programmer
has sought arbitration with a cable
operator regarding a commercial leased
access dispute.

e Describe any difficulties the
programmer has faced in trying to
obtain access to a commercial leased
access channel.

III. Constitutional Issues

56. The revisions to the leased access
rules we adopt herein withstand
constitutional scrutiny. The leased
access provision of the 1992 Cable Act
has survived a facial First Amendment
challenge in Time Warner
Entertainment Co., L.P. v. FCC, 93 F.3d
957 (DC Cir. 1996) (“Time Warner”).
The DC Circuit has already decided that
the leased access provision of the 1992
Cable Act is not content-based. The
leased access provision does not favor
or disfavor speech on the basis of the
ideas contained therein; rather, it
regulates speech based on affiliation
with a cable operator. The court held in
Time Warner that the provisions of the
Cable Act that regulate speech based on
affiliation with a cable operator are
subject to intermediate scrutiny and are
constitutional if the government’s
interest is important or substantial and
the means chosen to promote that
interest do not burden substantially
more speech than necessary to achieve
the aim. The Time Warner court found
that there is a substantial government
interest in promoting diversity and
competition in the video programming
marketplace. We find that this
substantial government interest remains
today. While MVPDs argue that there
are more outlets today for independent
programmers, such as the Internet, they
fail to demonstrate that these alternative
outlets can be considered sufficient to
conclude that Congress’s goals of
promoting competition and diversity in
passing the leased access provisions of
the 1992 Cable Act have been achieved.
The rules we adopt today simply
implement the statutory requirements
enacted by Congress.

57. We also reject the claim that the
leased access rules deprive cable
operators of the value of their property
(i.e., channel capacity) without just

compensation in violation of the Fifth
Amendment. The Fifth Amendment
“takings” clause requires ‘‘just
compensation” for a government
“taking” of private property. Moreover,
the leased access provision of the 1992
Cable Act, as well as our rules
implementing that provision, provide
just compensation to cable operators for
use of their channel capacity. We
conclude that leased access rules satisfy
requirements that there must be an
“essential nexus” between the taking
and a legitimate state interest as well as
a “rough proportionality” between the
taking and the magnitude of the
government objective. As the DC Circuit
previously held, there is a substantial
government interest in promoting
competition and diversity in the video
programming marketplace, and the
provisions of the 1992 Cable Act
regulating cable-affiliated programming
are narrowly tailored to achieve those
goals. Thus, there is no “taking” within
the meaning of the Fifth Amendment.

58. We also reject the argument that
the NPRM failed to provide the
specificity required under the
Administrative Procedure Act (“APA”’)
and that the Commission must issue
another notice before adopting final
rules. Section 553(b) and (c) of the APA
requires agencies to give public notice
of a proposed rule making that includes
“either the terms or substance of the
proposed rule or a description of the
subjects and issues involved” and to
give interested parties an opportunity to
submit comments on the proposal. See
5 U.S.C. 553(b), (c). The notice “need
not specify every precise proposal
which [the agency] may ultimately
adopt as a rule”’; it need only “be
sufficient to fairly apprise interested
parties of the issues involved.” See
Nuvio Corp. v. FCC, 473 F.3d 302, 310
(DC Cir. 2006) (internal quotations
omitted). In particular, the APA’s notice
requirements are satisfied where the
final rule is a “logical outgrowth” of the
actions proposed. See Public Service
Commission of the District of Columbia
v. FCC, 906 F.2d 713, 717 (DC Cir.
1990). The questions raised in the
NPRM, as well as the concerns
mentioned in the Adelphia Order which
resulted in the NPRM, regarding the
adequacy of the current leased access
regimes, including the complaint
process, were sufficient to put interested
parties on notice that the Commission
was considering how to revise the
leased access rules to effectuate the
intent of Congress. See NPRM, 22 FCC
Red 11222, para. 1 (citing Adelphia
Order, 21 FCC Rcd 8203, 8277, para.
165; 8367 (Statement of Commissioner
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Copps); 8371 (Statement of
Commissioner Adelstein)); See also
Adelphia Order, 21 FCC Rcd at paras.
99, 109, 114, 165, 190-91, 298. Because
parties could have anticipated that the
rules ultimately adopted herein were
possible, it is a “logical outgrowth” of
the original proposal, and adequate
notice was provided under the APA. See
Northeast Maryland Waste Disposal
Authority v. EPA, 358 F.3d 936, 951 (DC
Cir. 2004) (discussing APA notice
requirements and the “logical
outgrowth” test).

IV. Procedural Matters

59. Congressional Review Act. The
Commission will send a copy of this
Report and Order in a report to be sent
to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

60. Effective Date. Sections
76.975(h)(1),(2) and (3) and (i) are
effective March 31, 2008. Sections
76.970(j)(3), 76.972(a), (b), (c), (d), (e),
and (g); 76.975(d), (e), (g) and (h)(4); and
76.978, which contain new or modified
information collection requirements that
have not been approved by the Office of
Management and Budget (OMB), are
effective upon OMB approval. Section
76.970 is effective May 28, 2008 or upon
OMB approval of § 76.970(j)(3),
whichever is later. The effective date of
Sections 76.972 (f) and 76.975 (b), (c)
and (f) is delayed until OMB approval
of the aforementioned rule sections.
After OMB approval is received, the
Commission will publish a document in
the Federal Register announcing the
effective date of the rules requiring
OMB approval and those whose
effective date was delayed pending
OMB approval of other rules.

61. Final Regulatory Flexibility
Analysis. As required by the Regulatory
Flexibility Act of 1980, as amended
(“RFA”), an Initial Regulatory
Flexibility Analysis (“IRFA”) was
incorporated in the Notice of Proposed
Rulemaking (“NPRM”) in MB Docket
No. 07-42. The Commission sought
written public comment on the
proposals in the Notice of Proposed
Rulemaking, including comment on the
IRFA. This present Final Regulatory
Flexibility Analysis (“FRFA”) conforms
to the RFA.

A. Need for, and Objectives of, the Rules
Adopted

62. The commercial leased access
requirements set forth in Section 612 of
the Communications Act of 1934 require
a cable operator to set aside channel
capacity for commercial use by video
programmers unaffiliated with the cable

operator. The purposes of Section 612
are ‘‘to promote competition in the
delivery of diverse sources of video
programming and to assure that the
widest possible diversity of information
sources are made available to the public
from cable systems in a manner
consistent with growth and
development of cable systems.”

63. In the Order, the Commission
concludes that its rules governing
commercial leased access have impeded
the use of leased access channels by
programmers, including smaller entities,
thereby undermining the goals of
Section 612. The Order adopts several
rules to address this concern. Regarding
commercial leased access rates, the
Commission concludes that its current
formula for calculating leased access
rates yields fees charged by cable
operators that are higher than the statute
mandates, resulting in an
underutilization of leased access
channels. To address this concern, the
Order modifies the Commission’s
formula used to calculate commercial
leased access rates, which will result in
making these channels a more viable
outlet for leased access programming.
The Order also provides that the
maximum leased access rate will not
exceed $0.10 per subscriber per month
for any cable system. Cable operators
may petition the Commission to exceed
the maximum allowable leased access
rates. A petition for relief must present
specific facts justifying the system’s
specific leased access rate and provide
an alternative rate which equitably
balances the revenue requirements of
the cable operator with the public
interest goals of the leased access
statute. The Order does not apply the
new rate methodology or the maximum
allowable leased access rate of $0.10 per
subscriber to programmers that
predominantly transmit sales
presentations or program length
commercials.

64. To address poor customer service
practices of cable system operators with
regard to potential leased access
programmers, the Order requires a cable
system operator to meet uniform
customer service standards; to maintain
a contact name, telephone number, and
e-mail address on its website; to make
available by telephone a designated
person to respond to requests for
information about leased access
channels; and to maintain a brief
explanation of the leased access statute
and regulations on its website. In
response to concerns raised by
commercial leased access programmers
that contract terms and conditions
imposed by cable operators are often
unfair, unreasonable, onerous, and

overly burdensome, the Order requires
cable operators to apply the same
uniform standards, terms, and
conditions for all of its leased access
programmers as it applies to its other
programmers. The Order also specifies
the information that a leased access
programmer must provide to a cable
system operator in order to be
considered for carriage, and requires the
cable system operator to respond to the
proposal by accepting the proposed
terms or offering alternative terms
within 10 days.

65. Regarding leased access complaint
procedures, the Order adopts an
expedited process which requires the
Media Bureau to resolve leased access
complaints within 90 days of the close
of the pleading cycle and eliminates the
requirement for a leased access
complainant alleging that a rate is
unreasonable to first obtain a
determination of the cable operator’s
maximum permitted rate from an
independent accountant. The Order
revises rules to provide that, as part of
the remedy phase of a leased access
complaint process, the Media Bureau
will have the discretion to request that
the parties file their best and final offer
for the prices, terms, or conditions in
dispute, and the Media Bureau will
have the discretion to adopt one of the
best and final offers or to choose to
fashion its own remedy. The Order also
amends the Commission’s discovery
rules pertaining to leased access
complaints by requiring respondents to
attach to their answers copies of any
documents that they rely on in their
defense; finding that in the context of a
complaint proceeding, it would be
unreasonable for a respondent not to
produce all the documents either
requested by the complainant or ordered
by the Commission, provided that such
documents are in its control and
relevant to the dispute, subject to the
protection of confidential material; and
emphasizing that the Commission will
use its authority to issue default orders
granting a complaint if a respondent
fails to comply with its discovery
requests.

66. Moreover, in order to ensure that
the Commission has sufficient up-to-
date information on the status of leased
access programming in the future, the
Order adopts a reporting requirement
for cable operators that requires cable
operators to file annual reports on
leased access rates, channel usage, and
complaints, among other matters
pertaining to leased access. Leased
access programmers will have an
opportunity to file comments with the
Commission in response to these
reports.
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B. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

67. There were no comments filed
specifically in response to the IRFA.

C. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules Will Apply

68. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted. The RFA
generally defines the term ““small
entity”” as having the same meaning as
the terms “small business,” “small
organization,” and ‘““small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act. A “small
business concern” is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (““SBA”).

69. Wired Telecommunications
Carriers. The 2007 North American
Industry Classification System
(“NAICS”) defines “Wired
Telecommunications Carriers” (2007
NAISC code 517110) to include the
following three classifications which
were listed separately in the 2002
NAICS: Wired Telecommunications
Carriers (2002 NAICS code 517110),
Cable and Other Program Distribution
(2002 NAICS code 517510), and Internet
Service Providers (2002 NAISC code
518111). The 2007 NAISC defines this
category as follows: “This industry
comprises establishments primarily
engaged in operating and/or providing
access to transmission facilities and
infrastructure that they own and/or
lease for the transmission of voice, data,
text, sound, and video using wired
telecommunications networks.
Transmission facilities may be based on
a single technology or a combination of
technologies. Establishments in this
industry use the wired
telecommunications network facilities
that they operate to provide a variety of
services, such as wired telephony
services, including VolP services; wired
(cable) audio and video programming
distribution; and wired broadband
Internet services. By exception,
establishments providing satellite
television distribution services using
facilities and infrastructure that they
operate are included in this industry.”
The SBA has developed a small
business size standard for Wired
Telecommunications Carriers, which is

all firms having 1,500 employees or less.
According to Census Bureau data for
2002, there were a total of 27,148 firms
in the Wired Telecommunications
Carriers category (2002 NAISC code
517110) that operated for the entire
year; 6,021 firms in the Cable and Other
Program Distribution category (2002
NAISC code 517510) that operated for
the entire year; and 3,408 firms in the
Internet Service Providers category
(2002 NAISC code 518111) that
operated for the entire year. Of these
totals, 25,374 of 27,148 firms in the
Wired Telecommunications Carriers
category (2002 NAISC code 517110) had
less than 100 employees; 5,496 of 6,021
firms in the Cable and Other Program
Distribution category (2002 NAISC code
517510) had less than 100 employees;
and 3,303 of the 3,408 firms in the
Internet Service Providers category
(2002 NAISC code 518111) had less
than 100 employees. Thus, under this
size standard, the majority of firms can
be considered small.

70. Cable and Other Program
Distribution. The 2002 NAICS defines
this category as follows: “This industry
comprises establishments primarily
engaged as third-party distribution
systems for broadcast programming. The
establishments of this industry deliver
visual, aural, or textual programming
received from cable networks, local
television stations, or radio networks to
consumers via cable or direct-to-home
satellite systems on a subscription or fee
basis. These establishments do not
generally originate programming
material.” This category includes,
among others, cable operators, direct
broadcast satellite (“DBS’’) services,
home satellite dish (“HSD”) services,
satellite master antenna television
(“SMATV”) systems, and open video
systems (“OVS”). The SBA has
developed a small business size
standard for Cable and Other Program
Distribution, which is all such firms
having $13.5 million or less in annual
receipts. According to Census Bureau
data for 2002, there were a total of 1,191
firms in this category that operated for
the entire year. Of this total, 1,087 firms
had annual receipts of under $10
million, and 43 firms had receipts of
$10 million or more but less than $25
million. Thus, under this size standard,
the majority of firms can be considered
small.

71. Cable System Operators (Rate
Regulation Standard). The Commission
has also developed its own small
business size standards for the purpose
of cable rate regulation. Under the
Commission’s rules, a ““small cable
company’”’ is one serving 400,000 or
fewer subscribers nationwide. As of

2006, 7,916 cable operators qualify as
small cable companies under this
standard. In addition, under the
Commission’s rules, a “small system” is
a cable system serving 15,000 or fewer
subscribers. Industry data indicate that
6,139 systems have under 10,000
subscribers, and an additional 379
systems have 10,000-19,999
subscribers. Thus, under this standard,
most cable systems are small.

72. Cable System Operators (Telecom
Act Standard). The Communications
Act of 1934, as amended, also contains
a size standard for small cable system
operators, which is “a cable operator
that, directly or through an affiliate,
serves in the aggregate fewer than 1
percent of all subscribers in the United
States and is not affiliated with any
entity or entities whose gross annual
revenues in the aggregate exceed
$250,000,000.” There are approximately
65.4 million cable subscribers in the
United States today. Accordingly, an
operator serving fewer than 654,000
subscribers shall be deemed a small
operator, if its annual revenues, when
combined with the total annual
revenues of all its affiliates, do not
exceed $250 million in the aggregate.
Based on available data, we find that the
number of cable operators serving
654,000 subscribers or less totals
approximately 7,916. We note that the
Commission neither requests nor
collects information on whether cable
system operators are affiliated with
entities whose gross annual revenues
exceed $250 million. Although it seems
certain that some of these cable system
operators are affiliated with entities
whose gross annual revenues exceed
$250,000,000, we are unable at this time
to estimate with greater precision the
number of cable system operators that
would qualify as small cable operators
under the definition in the
Communications Act.

73. Direct Broadcast Satellite (“DBS”’)
Service. DBS service is a nationally
distributed subscription service that
delivers video and audio programming
via satellite to a small parabolic “dish”
antenna at the subscriber’s location.
Because DBS provides subscription
services, DBS falls within the SBA-
recognized definition of Cable and
Other Program Distribution. This
definition provides that a small entity is
one with $13.5 million or less in annual
receipts. Currently, three operators
provide DBS service, which requires a
great investment of capital for operation:
DIRECTV, EchoStar (marketed as the
DISH Network), and Dominion Video
Satellite, Inc. (“Dominion”’) (marketed
as Sky Angel). All three currently offer
subscription services. Two of these
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three DBS operators, DIRECTV and
EchoStar Communications Corporation
(“EchoStar”), report annual revenues
that are in excess of the threshold for a
small business. The third DBS operator,
Dominion’s Sky Angel service, serves
fewer than one million subscribers and
provides 20 family and religion-oriented
channels. Dominion does not report its
annual revenues. The Commission does
not know of any source which provides
this information and, thus, we have no
way of confirming whether Dominion
qualifies as a small business. Because
DBS service requires significant capital,
we believe it is unlikely that a small
entity as defined by the SBA would
have the financial wherewithal to
become a DBS licensee. Nevertheless,
given the absence of specific data on
this point, we recognize the possibility
that there are entrants in this field that
may not yet have generated $13.5
million in annual receipts, and therefore
may be categorized as a small business,
if independently owned and operated.

74. Private Cable Operators (PCOs)
also known as Satellite Master Antenna
Television (SMATYV) Systems. PCOs,
also known as SMATYV systems or
private communications operators, are
video distribution facilities that use
closed transmission paths without using
any public right-of-way. PCOs acquire
video programming and distribute it via
terrestrial wiring in urban and suburban
multiple dwelling units such as
apartments and condominiums, and
commercial multiple tenant units such
as hotels and office buildings. The SBA
definition of small entities for Cable and
Other Program Distribution Services
includes PCOs and, thus, small entities
are defined as all such companies
generating $13.5 million or less in
annual receipts. Currently, there are
approximately 150 members in the
Independent Multi-Family
Communications Council (IMCC), the
trade association that represents PCOs.
Individual PCOs often serve
approximately 3,000—4,000 subscribers,
but the larger operations serve as many
as 15,000-55,000 subscribers. In total,
PCOs currently serve approximately one
million subscribers. Because these
operators are not rate regulated, they are
not required to file financial data with
the Commission. Furthermore, we are
not aware of any privately published
financial information regarding these
operators. Based on the estimated
number of operators and the estimated
number of units served by the largest
ten PCOs, we believe that a substantial
number of PCOs may qualify as small
entities.

75. Home Satellite Dish (“HSD”’)
Service. Because HSD provides

subscription services, HSD falls within
the SBA-recognized definition of Cable
and Other Program Distribution, which
includes all such companies generating
$13.5 million or less in revenue
annually. HSD or the large dish segment
of the satellite industry is the original
satellite-to-home service offered to
consumers, and involves the home
reception of signals transmitted by
satellites operating generally in the C-
band frequency. Unlike DBS, which
uses small dishes, HSD antennas are
between four and eight feet in diameter
and can receive a wide range of
unscrambled (free) programming and
scrambled programming purchased from
program packagers that are licensed to
facilitate subscribers’ receipt of video
programming. There are approximately
30 satellites operating in the C-band,
which carry over 500 channels of
programming combined; approximately
350 channels are available free of charge
and 150 are scrambled and require a
subscription. HSD is difficult to
quantify in terms of annual revenue.
HSD owners have access to program
channels placed on C-band satellites by
programmers for receipt and
distribution by MVPDs. Commission
data shows that, between June 2004 and
June 2005, HSD subscribership fell from
335,766 subscribers to 206,358
subscribers, a decline of more than 38
percent. The Commission has no
information regarding the annual
revenue of the four C-Band distributors.
76. Broadband Radio Service and
Educational Broadband Service.
Broadband Radio Service comprises
Multichannel Multipoint Distribution
Service (MMDS) systems and
Multipoint Distribution Service (MDS).
MMDS systems, often referred to as
“wireless cable,” transmit video
programming to subscribers using the
microwave frequencies of MDS and
Educational Broadband Service (EBS)
(formerly known as Instructional
Television Fixed Service (ITFS)). We
estimate that the number of wireless
cable subscribers is approximately
100,000, as of March 2005. The SBA
definition of small entities for Cable and
Other Program Distribution, which
includes such companies generating
$13.5 million in annual receipts,
appears applicable to MDS and ITFS.
77. The Commission has also defined
small MDS (now BRS) entities in the
context of Commission license auctions.
For purposes of the 1996 MDS auction,
the Commission defined a small
business as an entity that had annual
average gross revenues of less than $40
million in the previous three calendar
years. This definition of a small entity
in the context of MDS auctions has been

approved by the SBA. In the MDS
auction, 67 bidders won 493 licenses. Of
the 67 auction winners, 61 claimed
status as a small business. At this time,
the Commission estimates that of the 61
small business MDS auction winners, 48
remain small business licensees. In
addition to the 48 small businesses that
hold BTA authorizations, there are
approximately 392 incumbent MDS
licensees that have gross revenues that
are not more than $40 million and are
thus considered small entities. MDS
licensees and wireless cable operators
that did not receive their licenses as a
result of the MDS auction fall under the
SBA small business size standard for
Cable and Other Program Distribution,
which includes all such entities that do
not generate revenue in excess of $13.5
million annually. Information available
to us indicates that there are
approximately 850 of these licensees
and operators that do not generate
revenue in excess of $13.5 million
annually. Therefore, we estimate that
there are approximately 850 small entity
MDS (or BRS) providers, as defined by
the SBA and the Commission’s auction
rules.

78. Educational institutions are
included in this analysis as small
entities; however, the Commission has
not created a specific small business
size standard for ITFS (now EBS). We
estimate that there are currently 2,032
ITFS (or EBS) licensees, and all but 100
of the licenses are held by educational
institutions. Thus, we estimate that at
least 1,932 ITFS licensees are small
entities.

79. Local Multipoint Distribution
Service. Local Multipoint Distribution
Service (LMDS) is a fixed broadband
point-to-multipoint microwave service
that provides for two-way video
telecommunications. The SBA
definition of small entities for Cable and
Other Program Distribution, which
includes such companies generating
$13.5 million in annual receipts,
appears applicable to LMDS. The
Commission has also defined small
LMDS entities in the context of
Commission license auctions. In the
1998 and 1999 LMDS auctions, the
Commission defined a small business as
an entity that had annual average gross
revenues of less than $40 million in the
previous three calendar years.
Moreover, the Commission added an
additional classification for a “very
small business,” which was defined as
an entity that had annual average gross
revenues of less than $15 million in the
previous three calendar years. These
definitions of “small business” and
“very small business” in the context of
the LMDS auctions have been approved
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by the SBA. In the first LMDS auction,
104 bidders won 864 licenses. Of the
104 auction winners, 93 claimed status
as small or very small businesses. In the
LMDS re-auction, 40 bidders won 161
licenses. Based on this information, we
believe that the number of small LMDS
licenses will include the 93 winning
bidders in the first auction and the 40
winning bidders in the re-auction, for a
total of 133 small entity LMDS
providers as defined by the SBA and the
Commission’s auction rules.

80. Open Video Systems (“OVS”). The
OVS framework provides opportunities
for the distribution of video
programming other than through cable
systems. Because OVS operators provide
subscription services, OVS falls within
the SBA-recognized definition of Cable
and Other Program Distribution
Services, which provides that a small
entity is one with $ 13.5 million or less
in annual receipts. The Commission has
approved approximately 120 OVS
certifications with some OVS operators
now providing service. Broadband
service providers (BSPs) are currently
the only significant holders of OVS
certifications or local OVS franchises,
even though OVS is one of four
statutorily-recognized options for local
exchange carriers (LECs) to offer video
programming services. As of June 2005,
BSPs served approximately 1.4 million
subscribers, representing 1.49 percent of
all MVPD households. Among BSPs,
however, those operating under the OVS
framework are in the minority. As of
June 2005, RCN Corporation is the
largest BSP and 14th largest MVPD,
serving approximately 371,000
subscribers. RCN received approval to
operate OVS systems in New York City,
Boston, Washington, DC and other
areas. The Commission does not have
financial information regarding the
entities authorized to provide OVS,
some of which may not yet be
operational. We thus believe that at least
some of the OVS operators may qualify
as small entities.

81. Cable and Other Subscription
Programming. The Census Bureau
defines this category as follows: “This
industry comprises establishments
primarily engaged in operating studios
and facilities for the broadcasting of
programs on a subscription or fee basis
* * * These establishments produce
programming in their own facilities or
acquire programming from external
sources. The programming material is
usually delivered to a third party, such
as cable systems or direct-to-home
satellite systems, for transmission to
viewers.” The SBA has developed a
small business size standard for firms
within this category, which is all firms

with $13.5 million or less in annual
receipts. According to Census Bureau
data for 2002, there were 270 firms in
this category that operated for the entire
year. Of this total, 217 firms had annual
receipts of under $10 million and 13
firms had annual receipts of $10 million
to $24,999,999. Thus, under this
category and associated small business
size standard, the majority of firms can
be considered small.

82. Motion Picture and Video
Production. The Census Bureau defines
this category as follows: “This industry
comprises establishments primarily
engaged in producing, or producing and
distributing motion pictures, videos,
television programs, or television
commercials.” The SBA has developed
a small business size standard for firms
within this category, which is all firms
with $27 million or less in annual
receipts. According to Census Bureau
data for 2002, there were 7,772 firms in
this category that operated for the entire
year. Of this total, 7,685 firms had
annual receipts of under $24,999,999
and 45 firms had annual receipts of
between $25,000,000 and $49,999,999.
Thus, under this category and
associated small business size standard,
the majority of firms can be considered
small. Each of these NAICS categories is
very broad and includes firms that may
be engaged in various industries,
including cable programming. Specific
figures are not available regarding how
many of these firms exclusively produce
and/or distribute programming for cable
television or how many are
independently owned and operated.

83. Motion Picture and Video
Distribution. The Census Bureau defines
this category as follows: ““This industry
comprises establishments primarily
engaged in acquiring distribution rights
and distributing film and video
productions to motion picture theaters,
television networks and stations, and
exhibitors.” The SBA has developed a
small business size standard for firms
within this category, which is all firms
with $27 million or less in annual
receipts. According to Census Bureau
data for 2002, there were 377 firms in
this category that operated for the entire
year. Of this total, 365 firms had annual
receipts of under $24,999,999 and 7
firms had annual receipts of between
$25,000,000 and $49,999,999. Thus,
under this category and associated small
business size standard, the majority of
firms can be considered small. Each of
these NAICS categories is very broad
and includes firms that may be engaged
in various industries, including cable
programming. Specific figures are not
available regarding how many of these
firms exclusively produce and/or

distribute programming for cable
television or how many are
independently owned and operated.

84. Small Incumbent Local Exchange
Carriers. We have included small
incumbent local exchange carriers in
this present RFA analysis. A “small
business” under the RFA is one that,
inter alia, meets the pertinent small
business size standard (e.g., a telephone
communications business having 1,500
or fewer employees), and ““is not
dominant in its field of operation.” The
SBA'’s Office of Advocacy contends that,
for RFA purposes, small incumbent
local exchange carriers are not dominant
in their field of operation because any
such dominance is not ‘“national” in
scope. We have therefore included small
incumbent local exchange carriers in
this RFA, although we emphasize that
this RFA action has no effect on
Commission analyses and
determinations in other, non-RFA
contexts.

85. Incumbent Local Exchange
Carriers (“LECs”’). Neither the
Commission nor the SBA has developed
a small business size standard
specifically for incumbent local
exchange services. The appropriate size
standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 1,307 carriers have
reported that they are engaged in the
provision of incumbent local exchange
services. Of these 1,307 carriers, an
estimated 1,019 have 1,500 or fewer
employees and 288 have more than
1,500 employees. Consequently, the
Commission estimates that most
providers of incumbent local exchange
service are small businesses.

86. Competitive Local Exchange
Carriers, Competitive Access Providers
(CAPs), “Shared-Tenant Service
Providers,” and ‘“Other Local Service
Providers.” Neither the Commission nor
the SBA has developed a small business
size standard specifically for these
service providers. The appropriate size
standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 859 carriers have
reported that they are engaged in the
provision of either competitive access
provider services or competitive local
exchange carrier services. Of these 859
carriers, an estimated 741 have 1,500 or
fewer employees and 118 have more
than 1,500 employees. In addition, 16
carriers have reported that they are
““Shared-Tenant Service Providers,” and
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all 16 are estimated to have 1,500 or
fewer employees. In addition, 44
carriers have reported that they are
“Other Local Service Providers.” Of the
44, an estimated 43 have 1,500 or fewer
employees and one has more than 1,500
employees. Consequently, the
Commission estimates that most
providers of competitive local exchange
service, competitive access providers,
“Shared-Tenant Service Providers,” and
“Other Local Service Providers” are
small entities.

87. Electric Power Generation,
Transmission and Distribution. The
Census Bureau defines this category as
follows: “This industry group comprises
establishments primarily engaged in
generating, transmitting, and/or
distributing electric power.
Establishments in this industry group
may perform one or more of the
following activities: (1) Operate
generation facilities that produce
electric energy; (2) operate transmission
systems that convey the electricity from
the generation facility to the distribution
system; and (3) operate distribution
systems that convey electric power
received from the generation facility or
the transmission system to the final
consumer.” The SBA has developed a
small business size standard for firms in
this category: “A firm is small if,
including its affiliates, it is primarily
engaged in the generation, transmission,
and/or distribution of electric energy for
sale and its total electric output for the
preceding fiscal year did not exceed 4
million megawatt hours.” According to
Census Bureau data for 2002, there were
1,644 firms in this category that
operated for the entire year. Census data
do not track electric output and we have
not determined how many of these firms
fit the SBA size standard for small, with
no more than 4 million megawatt hours
of electric output. Consequently, we
estimate that 1,644 or fewer firms may
be considered small under the SBA
small business size standard.

D. Description of Reporting,
Recordkeeping and Other Compliance
Requirements

88. The rules adopted in the Report
and Order will impose additional
reporting, recordkeeping, and other
compliance requirements on cable
system operators and leased access
programmers. The Order requires a
respondent in a leased access complaint
proceeding that expressly relies upon a
document in asserting a defense to
include the document as part of its
answer. The Order finds that in the
context of a leased access complaint
proceeding, it would be unreasonable
for a respondent not to produce all the

documents either requested by the
complainant or ordered by the
Commission, provided that such
documents are in its control and
relevant to the dispute. The Order
requires the parties to a leased access
complaint proceeding to enter into a
Protective Order to protect pleading or
discovery material that is deemed by the
submitting party to contain confidential
information. The Order requires cable
system operators to submit annual
reports on leased access rates, channel
usage, and complaints. The Order
requires cable system operators to
provide prospective leased access
programmers with certain information
within three business days of the date
on which a request for leased access
information is made. A longer period for
small systems to respond has been
retained. The Order requires cable
system operators to meet uniform
customer service standards with respect
to their dealings with leased access
programmers and to apply uniform
contract terms and conditions to all
leased access programmers as applied to
other programmers. The Order requires
cable systems to maintain a contact
name, telephone number, and e-mail
address on their Web site and to make
available by telephone a designated
person to respond to requests for
information about leased access
channels. The Order requires a cable
system operator to maintain a brief
explanation of the leased access statute
and regulations on its Web site. The
Order specifies the information that a
leased access programmer must provide
to a cable system operator in order to be
considered for carriage and requires the
cable system operator to respond to the
proposal by accepting the proposed
terms or offering alternative terms
within 10 days.

E. Steps Taken To Minimize Significant
Impact on Small Entities and Significant
Alternatives Considered

89. The RFA requires an agency to
describe any significant alternatives that
it has considered in proposing
regulatory approaches, which may
include the following four alternatives
(among others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities. The Notice invited
comment on issues that had the

potential to have significant economic
impact on some small entities.

90. As discussed in Section A, the
decision to modify the leased access
rules will facilitate the goals of Section
612 of the Communications Act “to
promote competition in the delivery of
diverse sources of video programming
and to assure that the widest possible
diversity of information sources are
made available to the public from cable
systems in a manner consistent with
growth and development of cable
systems.” The decision confers benefits
upon the variety of leased access
programmers, most of which are smaller
entities. Thus, the decision to modify
the leased access rules benefits smaller
entities as well as larger entities. The
alternative of retaining the current
leased access rules would hinder
achieving the goals of competition and
diversity as envisioned by Congress.
Moreover, the alternative of requiring
only certain cable operators to comply
with these new rules, such as only large
cable operators, would similarly impede
achieving the goals of competition and
diversity as envisioned by Congress.
However, a longer period for small
systems to respond to certain requests
for information has been retained.

F. Report to Congress

91. The Commission will send a copy
of the Report and Order, including this
FRFA, in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act. In addition, the
Commission will send a copy of the
Report and Order, including this FRFA,
to the Chief Counsel for Advocacy of the
SBA. A copy of the Report and Order
and FRFA (or summaries thereof) will
also be published in the Federal
Register.

V. Ordering Clauses

92. Accordingly, it is ordered,
pursuant to the authority found in
Sections 4(i), 303, and 612 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 303, and
532, this Report and Order and Further
Notice of Proposed Rulemaking is
adopted.

93. It is ordered that, pursuant to the
authority found in Sections 4(i), 303,
and 612 of the Communications Act of
1934, as amended, 47 U.S.C. 154(i), 303,
and 532, the Commission’s Rules are
hereby amended as set forth in the Rule
Changes.

94. It is further ordered that, Sections
76.975(h)(1), (2) and (3) and (i) are
effective March 31, 2008. Sections
76.970(j)(3), 76.972(a), (b), (c), (d), (e),
and (g); 76.975(d), (e), (g) and (h)(4); and
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76.978, which contain new or modified
information collection requirements that
have not been approved by the Office of
Management and Budget (OMB), are
effective upon OMB approval. Section
76.970 is effective May 28, 2008 or upon
OMB approval of § 76.970()(3),
whichever is later. The effective date of
Sections 76.972 (f) and 76.975 (b), (c)
and (f) is delayed until OMB approval
of the aforementioned rule sections.
After OMB approval is received, the
Commission will publish a document in
the Federal Register announcing the
effective date of the rules requiring
OMB approval and those whose
effective date was delayed pending
OMB approval of other rules.

95. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Report and Order and Further
Notice of Proposed Rulemaking,
including the Initial and Final
Regulatory Flexibility Analyses, to the
Chief Counsel for Advocacy of the Small
Business Administration.

96. It is further ordered that the
Commission shall send a copy of this
Report and Order and Further Notice of
Proposed Rulemaking in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 76

Administrative practice and
procedure and Cable television.

Federal Communications Commaission.
Marlene H. Dortch,
Secretary.

Rule Changes

m For the reasons stated in the preamble,
the Federal Communications
Commission amends 47 CFR part 76 as
follows:

PART 76—MULTICHANNEL VIDEO
AND CABLE TELEVISION SERVICE

m 1. The authority citation for part 76
continues to read as follows:

Authority: 47 U.S.C. 151, 152, 153, 154,
301, 302, 302a, 303, 303a, 307, 308, 309, 312,
315, 317, 325, 338, 339, 340, 503, 521, 522,
531, 532, 533, 534, 535, 536, 537, 543, 544,
544a, 545, 548, 549, 552, 554, 556, 558, 560,
561, 571, 572 and 573.

m 2. Revise § 76.970 to read as follows:

§76.970 Commercial leased access rates.
(a) Cable operators shall designate
channel capacity for commercial use by
persons unaffiliated with the operator in
accordance with the requirement of 47
U.S.C. 532. For purposes of 47 U.S.C.

532(b)(1)(A) and (B), only those
channels that must be carried pursuant
to 47 U.S.C. 534 and 535 qualify as
channels that are required for use by
Federal law or regulation. For cable
systems with 100 or fewer channels,
channels that cannot be used due to
technical and safety regulations of the
Federal Government (e.g., aeronautical
channels) shall be excluded when
calculating the set-aside requirement.

(b) In determining whether an entity
is an ““affiliate” for purposes of
commercial leased access, entities are
affiliated if either entity has an
attributable interest in the other or if a
third party has an attributable interest in
both entities.

(c) Attributable interest shall be
defined by reference to the criteria set
forth in Notes 1-5 to § 76.501 provided,
however, that:

(1) The limited partner and LLC/LLP/
RLLP insulation provisions of Note 2(f)
shall not apply; and

(2) The provisions of Note 2(a)
regarding five (5) percent interests shall
include all voting or nonvoting stock or
limited partnership equity interests of
five (5) percent or more.

(d) The maximum commercial leased
access rate that a cable operator may
charge to programmers that
predominantly transmit sales
presentations or program length
commercials for full-time channel
placement on a tier exceeding a
subscriber penetration of 50 percent is
the average implicit fee for full-time
channel placement on all such tier(s).

(e) The average implicit fee identified
in paragraph (d) of this section for a full-
time channel on a tier with a subscriber
penetration over 50 percent shall be
calculated by first calculating the total
amount the operator receives in
subscriber revenue per month for the
programming on all such tier(s), and
then subtracting the total amount it pays
in programming costs per month for
such tier(s) (the “total implicit fee
calculation”). A weighting scheme that
accounts for differences in the number
of subscribers and channels on all such
tier(s) must be used to determine how
much of the total implicit fee
calculation will be recovered from any
particular tier. The weighting scheme is
determined in two steps. First, the
number of subscribers is multiplied by
the number of channels (the result is the
number of ‘“‘subscriber-channels”’) on
each tier with subscriber penetration
over 50 percent. For instance, a tier with
10 channels and 1,000 subscribers
would have a total of 10,000 subscriber-
channels. Second, the subscriber-
channels on each of these tiers is
divided by the total subscriber-channels

on all such tiers. Given the percent of
subscriber-channels for the particular
tier, the implicit fee for the tier is
computed by multiplying the
subscriber-channel percentage for the
tier by the total implicit fee calculation.
Finally, to calculate the average implicit
fee per channel, the implicit fee for the
tier must be divided by the
corresponding number of channels on
the tier. The final result is the maximum
rate per month that the operator may
charge the leased access programmer for
a full-time channel on that particular
tier. The average implicit fee shall be
calculated by using all channels carried
on any tier exceeding 50 percent
subscriber penetration (including
channels devoted to affiliated
programming, must-carry and public,
educational and government access
channels). In the event of an agreement
to lease capacity on a tier with less than
50 percent penetration, the average
implicit fee should be determined on
the basis of subscriber revenues and
programming costs for that tier alone.
The license fees for affiliated channels
used in determining the average implicit
fee shall reflect the prevailing company
prices offered in the marketplace to
third parties. If a prevailing company
price does not exist, the license fee for
that programming shall be priced at the
programmer’s cost or the fair market
value, whichever is lower. The average
implicit fee shall be based on contracts
in effect in the previous calendar year.
The implicit fee for a contracted service
may not include fees, stated or implied,
for services other than the provision of
channel capacity (e.g., billing and
collection, marketing, or studio
services).

(f) The maximum commercial leased
access rate that a cable operator may
charge for full-time channel placement
as an a la carte service is the highest
implicit fee on an aggregate basis for
full-time channel placement as an a la
carte service.

(g) The highest implicit fee on an
aggregate basis for full-time channel
placement as an a la carte service shall
be calculated by first determining the
total amount received by the operator in
subscriber revenue per month for each
non-leased access a la carte channel on
its system (including affiliated a la carte
channels) and deducting the total
amount paid by the operator in
programming costs (including license
and copyright fees) per month for
programming on such individual
channels. This calculation will result in
implicit fees determined on an aggregate
basis, and the highest of these implicit
fees shall be the maximum rate per
month that the operator may charge the
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leased access programmer for placement
as a full-time a la carte channel. The
license fees for affiliated channels used
in determining the highest implicit fee
shall reflect the prevailing company
prices offered in the marketplace to
third parties. If a prevailing company
price does not exist, the license fee for
that programming shall be priced at the
programmer’s cost or the fair market
value, whichever is lower. The highest
implicit fee shall be based on contracts
in effect in the previous calendar year.
The implicit fee for a contracted service
may not include fees, stated or implied,
for services other than the provision of
channel capacity (e.g., billing and
collection, marketing, or studio
services). Any subscriber revenue
received by a cable operator for an a la
carte leased access service shall be
passed through to the leased access
programmer.

(h) The maximum commercial leased
access rate that a cable operator may
charge for part-time channel placement
shall be determined by either prorating
the maximum full-time rate uniformly,
or by developing a schedule of and
applying different rates for different
times of the day, provided that the total
of the rates for a 24-hour period does
not exceed the maximum daily leased
access rate.

(i) The maximum commercial leased
access rate that a cable operator may
charge for full-time channel placement,
except to programmers that
predominantly transmit sales
presentations or program length
commercials, is the lower of the
marginal implicit fee for a full-time
channel placement on the tier where the
leased access programming will be
placed or $0.10 per subscriber per
month.

(j)(1)(i) The marginal implicit fee
identified in paragraph (i) of this section
for a full-time channel shall be
calculated by first determining the
mark-up of the tier where the leased
access programming will be placed. The
mark-up is calculated by determining
the total amount the operator receives in
subscriber revenue per month for the
tier, and dividing by the total amount it
pays in affiliation fees for the channels
located on the tier. The resulting figure
is the mark-up. In cases where the cost
and channels of one tier are implicitly
incorporated into a larger tier, the larger
tier price is equal to the larger tier price
minus the smaller tier price and the
channels on the larger tier are those that
are not available on the smaller tier.

(ii) The monthly gross subscriber
revenue per channel is obtained by
multiplying the monthly per subscriber
affiliation fee for each channel by the

mark-up for the tier. The net subscriber
revenue per channel per month for each
channel is the difference between the
monthly gross subscriber revenue per
channel and the monthly per subscriber
affiliation fee paid for that channel by
the cable operator. This value represents
the implicit fee for the individual
channel.

(iii) To determine the marginal
channels on the tier for systems with 55
or more activated channels, multiply the
number of non-mandated channels on
the tier by 0.15 and round to the nearest
number. To determine the marginal
channels on the tier for systems with 54
or less activated channels, multiply the
number of non-mandated channels on
the tier by 0.10 and round to the nearest
number. That is the number of marginal
channels. Next identify the channels
with the lowest implicit fee until that
number is reached. These are the
marginal channels.

(iv) Finally, calculate the marginal
implicit fee by taking the mean of the
implicit fees of the marginal channels
by summing the implicit fees of the
marginal channels and dividing by the
number of marginal channels. The result
is the marginal implicit fee.

(2) The affiliation fees for channels
used in determining the marginal
implicit fee are the contractual license
fee or retransmission consent fee
representing the compensation per
subscriber per month paid to the
programmer for the right to carry the
programming. It excludes fees for
services other than the provision of
channel capacity, such as marketing,
and excludes revenues. The affiliation
fees for channels used in determining
the marginal implicit fee shall reflect
the prevailing affiliation fees offered in
the marketplace to third parties. If a
prevailing affiliation fee does not exist,
the affiliation fee for that programming
shall be priced at the programmer’s cost
or the fair market value, whichever is
lower. The marginal implicit fee
calculation shall be based on affiliation
fees in contracts in effect in the previous
calendar year. The implicit fee for a
contracted service may not include fees,
stated or implied, for services other than
the provision of channel capacity (e.g.,
billing and collection, marketing, or
studio services).

(3) Operators shall maintain, for
Commission inspection, sufficient
supporting documentation to justify the
scheduled rates, including supporting
contracts, calculations of the implicit
fees, and justifications for all
adjustments.

(4) Cable operators are permitted to
negotiate rates below the maximum
permitted rates.

m 3. Add § 76.972 to read as follows:

§76.972 Customer service standards.

(a)(1) A cable system operator shall
maintain a contact name, telephone
number and e-mail address on its Web
site and available by telephone of a
designated person to respond to
requests for information about leased
access channels.

(2) A cable system operator shall
maintain a brief explanation of the
leased access statute and regulations on
its Web site.

(b) Cable system operators shall
provide prospective leased access
programmers with the following
information within three business days
of the date on which a request for leased
access information is made:

(1) The cable system operator’s
process for requesting leased access
channels;

(2) The geographic and subscriber
levels of service that are technically
possible;

(3) The number and location and time
periods available for each leased access
channel;

(4) Whether the leased access channel
is currently being occupied;

(5) A complete schedule of the
operator’s statutory maximum full-time
and part-time leased access rates;

(6) A comprehensive schedule
showing how those rates were
calculated;

(7) Rates associated with technical
and studio costs;

(8) Whether inclusion in an electronic
programming guide is available;

(9) The available methods of
programming delivery and the
instructions, technical requirements and
costs for each method;

(10) A comprehensive sample leased
access contract that includes uniform
terms and conditions such as tier and
channel placement, contract terms and
conditions, insurance requirements,
length of contract, termination
provisions and electronic guide
availability; and

(11) Information regarding
prospective launch dates for the leased
access programiner.

(c) A bona fide proposal, as used in
this section, is defined as a proposal
from a potential leased access
programmer that includes the following
information:

(1) The desired length of a contract
term;

(2) The tier, channel and time slot
desired;

(3) The anticipated commencement
date for carriage;

(4) The nature of the programming;

(5) The geographic and subscriber
level of service requested; and
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(6) Proposed changes to the sample
contract.

(d) All requests for leased access must
be made in writing and must specify the
date on which the request was sent to
the operator.

(e) A cable system operator must
respond to a bona fide proposal within
10 days after receipt.

(f) A cable system operator will be
subject to a forfeiture for each day it
fails to comply with §§ 76.972(a) or
76.972(e).

(g)(1) Operators of systems subject to
small system relief shall provide the
information required in paragraph (b) of
this section within 30 calendar days of
a bona fide request from a prospective
leased access programmer. For these
purposes, systems subject to small
system relief are systems that either:

(i) Qualify as small systems under
§76.901(c) and are owned by a small
cable company as defined under
§76.901(e); or

(ii) Have been granted special relief.

(2) Bona fide requests, as used in this
section, are defined as requests from
potential leased access programmers
that have provided the following
information:

(i) The desired length of a contract
term;

(ii) The time slot desired;

(iii) The anticipated commencement
date for carriage; and

(iv) The nature of the programming.
m 4. Section 76.975 is amended to revise
paragraphs (b) through (g) and
redesignate paragraph (h) as paragraph
(i) and to add new paragraph (h) to read
as follows:

§76.975 Commercial leased access
dispute resolution.
* * * * *

(b) Any person aggrieved by the
failure or refusal of a cable operator to
make commercial channel capacity
available or to charge rates for such
capacity in accordance with the
provisions of Title VI of the
Communications Act, or our
implementing regulations, §§ 76.970,
76.971, and 76.972 may file a petition
for relief with the Commission.

(c) A petition must contain a concise
statement of the facts constituting a
violation of the statute or the
Commission’s rules, the specific
statute(s) or rule(s) violated, and certify
that the petition was served on the cable
operator.

(d) The petition must be filed within
60 days of the alleged violation. The
time limit on filing complaints will be
suspended if the complainant files a
notice with the Commission prior to the
expiration of the filing period, stating

that it seeks an extension of the filing
deadline in order to pursue active
negotiations with the cable operator,
and the cable operator agrees to the
extension.

(e) Discovery. In addition to the
general pleading and discovery rules
contained in § 76.7 of this part, parties
to a leased access complaint may serve
requests for discovery directly on
opposing parties, and file a copy of the
request with the Commission. The
respondent shall have the opportunity
to object to any request for documents
that are not in its control or relevant to
the dispute. Such request shall be heard,
and determination made, by the
Commission. Until the objection is ruled
upon, the obligation to produce the
disputed material is suspended. Any
party who fails to timely provide
discovery requested by the opposing
party to which it has not raised an
objection, or who fails to respond to a
Commission order for discovery
material, may be deemed in default and
an order may be entered in accordance
with the allegations contained in the
complaint, or the complaint may be
dismissed with prejudice.

(f) Protective Orders. In addition to
the procedures contained in § 76.9 of
this part related to the protection of
confidential material, the Commission
may issue orders to protect the
confidentiality of proprietary
information required to be produced for
resolution of leased access complaints.
A protective order constitutes both an
order of the Commission and an
agreement between the party executing
the protective order declaration and the
party submitting the protected material.
The Commission has full authority to
fashion appropriate sanctions for
violations of its protective orders,
including but not limited to suspension
or disbarment of attorneys from practice
before the Commission, forfeitures,
cease and desist orders, and denial of
further access to confidential
information in Commission
proceedings.

(g) The cable operator or other
respondent will have 30 days from the
filing of the petition to file a response.
To the extent that a cable operator
expressly references and relies upon a
document or documents in asserting a
defense or responding to a material
allegation, such document or documents
shall be included as part of the
response. If a leased access rate is
disputed, the response must show that
the rate charged is not higher than the
maximum permitted rate for such leased
access, and must be supported by the
affidavit of a responsible company
official. If, after a response is submitted,

the staff finds a prima facie violation of
our rules, the staff may require a
respondent to produce additional
information, or specify other procedures
necessary for resolution of the
proceeding.

(h)(1) The Media Bureau will resolve
a leased access complaint within 90
days of the close of the pleading cycle.

(2) The Media Bureau, after
consideration of the pleadings, may
grant the relief requested, in whole or in
part, including, but not limited to
ordering refunds, injunctive measures,
or forfeitures pursuant 47 U.S.C. 503,
denying the petition, or issuing a ruling
on the petition or dispute.

(3) To be afforded relief, the petitioner
must show by clear and convincing
evidence that the cable operator has
violated the Commission’s leased access
provisions in 47 U.S.C. 532 or §§ 76.970,
76.971, or 76.972, or otherwise acted
unreasonably or in bad faith in failing
or refusing to make capacity available or
to charge lawful rates for such capacity
to an unaffiliated leased access
programmer.

(4) As part of the remedy phase of the
leased access complaint process, the
Media Bureau will have discretion to
request that the parties file their best
and final offer for the prices, terms, or
conditions in dispute. The Commission
will have the discretion to adopt one of
the proposals or choose to fashion its
own remedy.

* * * * *

m 5. Section 76.978 is added to read as
follows:

§76.978 Leased access annual reporting
requirement.

(a) Each cable system shall submit a
Leased Access Annual Report with the
Commission on a calendar year basis, no
later than April 30th following the close
of each calendar year, which provides
the following information for the
calendar year:

(1) The number of commercial leased
access channels provided by the cable
system.

(2) The channel number and tier
applicable to each commercial leased
access channel.

(3) The rates the cable system charges
for full-time and part-time leased access
on each leased access channel.

(4) The cable system’s calculated
maximum commercial leased access rate
and actual rates.

(5) The programmers using each
commercial leased access channel and
whether each programmer is using the
channel on a full-time or part-time
basis.

(6) The number of requests received
for information pertaining to
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commercial leased access and the
number of bona fide proposals received
for commercial leased access.

(7) Whether the cable system has
denied any requests for commercial
leased access and, if so, with an
explanation of the basis for the denial.

(8) Whether a complaint has been
filed against the cable system with the
Commission or a Federal district court
regarding a commercial leased access
dispute.

(9) Whether any entity has sought
arbitration with the cable system
regarding a commercial leased access
dispute.

(10) The extent to which and for what
purposes the cable system uses
commercial leased access channels for
its own purposes.

(11) The extent to which the cable
system impose different rates, terms, or
conditions on commercial leased access
programmers (such as with respect to
security deposits, insurance, or
termination provisions) with an
explanation of any differences.

(12) A list and description of any
instances of the cable system requiring
an existing programmer to move to
another channel or tier.

(b) Leased access programmers and
other interested parties may file
comments with the Commission in
response to the Leased Access Annual
Reports by May 15th.

The attached Appendices A and B
will not be included in the Code of
Federal Regulations (CFR).

Appendix A—Standard Protective
Order and Declaration for Use in
Section 612 Commercial Leased Access
Proceedings

Before the Federal Communications
Commission, Washington, DC 20554

In the Matter of [Name of Proceeding], Docket
No.

PROTECTIVE ORDER

1. This Protective Order is intended to
facilitate and expedite the review of
documents obtained from a person in the
course of discovery that contain trade secrets
and privileged or confidential commercial or
financial information. It establishes the
manner in which “Confidential Information,’
as that term is defined herein, is to be treated.
The Order is not intended to constitute a
resolution of the merits concerning whether
any Confidential Information would be
released publicly by the Commission upon a
proper request under the Freedom of
Information Act or other applicable law or
regulation, including 47 CFR 0.442.

2. Definitions.

a. Authorized Representative. “ Authorized
Representative’ shall have the meaning set
forth in Paragraph 7.

b. Commission. “Commission”” means the
Federal Communications Commission or any

)

arm of the Commission acting pursuant to
delegated authority.

c. Confidential Information. “Confidential
Information” means (i) information
submitted to the Commission by the
Submitting Party that has been so designated
by the Submitting Party and which the
Submitting Party has determined in good
faith constitutes trade secrets and
commercial or financial information which is
privileged or confidential within the meaning
of Exemption 4 of the Freedom of
Information Act, 5 U.S.C. 552(b)(4) and (ii)
information submitted to the Commission by
the Submitting Party that has been so
designated by the Submitting Party and
which the Submitting Party has determined
in good faith falls within the terms of
Commission orders designating the items for
treatment as Confidential Information.
Confidential Information includes additional
copies of, notes, and information derived
from Confidential Information.

d. Declaration. ‘Declaration” means
Attachment A to this Protective Order.

e. Reviewing Party. “‘Reviewing Party”
means a person or entity participating in this
proceeding or considering in good faith filing
a document in this proceeding.

f. Submitting Party. “‘Submitting Party”
means a person or entity that seeks
confidential treatment of Confidential
Information pursuant to this Protective
Order.

3. Claim of Confidentiality. The Submitting
Party may designate information as
“Confidential Information” consistent with
the definition of that term in Paragraph 2.c
of this Protective Order. The Commission
may, sua sponte or upon petition, pursuant
to 47 CFR 0.459 and 0.461, determine that all
or part of the information claimed as
“Confidential Information” is not entitled to
such treatment.

4. Procedures for Claiming Information is
Confidential. Confidential Information
submitted to the Commission shall be filed
under seal and shall bear on the front page
in bold print, “CONTAINS PRIVILEGED
AND CONFIDENTIAL INFORMATION—DO
NOT RELEASE.” Confidential Information
shall be segregated by the Submitting Party
from all non-confidential information
submitted to the Commission. To the extent
a document contains both Confidential
Information and non-confidential
information, the Submitting Party shall
designate the specific portions of the
document claimed to contain Confidential
Information and shall, where feasible, also
submit a redacted version not containing
Confidential Information.

5. Storage of Confidential Information at
the Commission. The Secretary of the
Commission or other Commission staff to
whom Confidential Information is submitted
shall place the Confidential Information in a
non-public file. Confidential Information
shall be segregated in the files of the
Commission, and shall be withheld from
inspection by any person not bound by the
terms of this Protective Order, unless such
Confidential Information is released from the
restrictions of this Order either through
agreement of the parties, or pursuant to the
order of the Commission or a court having
jurisdiction.

6. Access to Confidential Information.
Confidential Information shall only be made
available to Commission staff, Commission
consultants and to counsel to the Reviewing
Parties, or if a Reviewing Party has no
counsel, to a person designated by the
Reviewing Party. Before counsel to a
Reviewing Party or such other designated
person designated by the Reviewing Party
may obtain access to Confidential
Information, counsel or such other
designated person must execute the attached
Declaration. Consultants under contract to
the Commission may obtain access to
Confidential Information only if they have
signed, as part of their employment contract,
a non-disclosure agreement the scope of
which includes the Confidential Information,
or if they execute the attached Declaration.

7. Disclosure. Counsel to a Reviewing Party
or such other person designated pursuant to
Paragraph 5 may disclose Confidential
Information to other Authorized
Representatives to whom disclosure is
permitted under the terms of paragraph 8 of
this Protective Order only after advising such
Authorized Representatives of the terms and
obligations of the Order. In addition, before
Authorized Representatives may obtain
access to Confidential Information, each
Authorized Representative must execute the
attached Declaration.

8. Authorized Representatives shall be
limited to:

a. Subject to Paragraph 8.d, counsel for the
Reviewing Parties to this proceeding,
including in-house counsel, actively engaged
in the conduct of this proceeding and their
associated attorneys, paralegals, clerical staff
and other employees, to the extent
reasonably necessary to render professional
services in this proceeding;

b. Subject to Paragraph 8.d, specified
persons, including employees of the
Reviewing Parties, requested by counsel to
furnish technical or other expert advice or
service, or otherwise engaged to prepare
material for the express purpose of
formulating filings in this proceeding; and

c. Subject to Paragraph 8.d., any person
designated by the Commission in the public
interest, upon such terms as the Commission
may deem proper; except that,

d. Disclosure shall be prohibited to any
persons in a position to use the Confidential
Information for competitive commercial or
business purposes, including persons
involved in competitive decision-making,
which includes, but is not limited to, persons
whose activities, association or relationship
with the Reviewing Parties or other
Authorized Representatives involve
rendering advice or participating in any or all
of the Reviewing Parties’, Associated
Representatives’ or any other person’s
business decisions that are or will be made
in light of similar or corresponding
information about a competitor.

9. Inspection of Confidential Information.
Confidential Information shall be maintained
by a Submitting Party for inspection at two
or more locations, at least one of which shall
be in Washington, DC. Inspection shall be
carried out by Authorized Representatives
upon reasonable notice not to exceed one
business day during normal business hours.
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10. Copies of Confidential Information.
The Submitting Party shall provide a copy of
the Confidential Material to Authorized
Representatives upon request and may charge
a reasonable copying fee not to exceed
twenty five cents per page. Authorized
Representatives may make additional copies
of Confidential Information but only to the
extent required and solely for the preparation
and use in this proceeding. Authorized
Representatives must maintain a written
record of any additional copies made and
provide this record to the Submitting Party
upon reasonable request. The original copy
and all other copies of the Confidential
Information shall remain in the care and
control of Authorized Representatives at all
times. Authorized Representatives having
custody of any Confidential Information shall
keep the documents properly and fully
secured from access by unauthorized persons
at all times.

11. Filing of Declaration. Gounsel for
Reviewing Parties shall provide to the
Submitting Party and the Commission a copy
of the attached Declaration for each
Authorized Representative within five (5)
business days after the attached Declaration
is executed, or by any other deadline that
may be prescribed by the Commission.

12. Use of Confidential Information.
Confidential Information shall not be used by
any person granted access under this
Protective Order for any purpose other than
for use in this proceeding (including any
subsequent administrative or judicial
review), shall not be used for competitive
business purposes, and shall not be used or
disclosed except in accordance with this
Order. This shall not preclude the use of any
material or information that is in the public
domain or has been developed
independently by any other person who has
not had access to the Confidential
Information nor otherwise learned of its
contents.

13. Pleadings Using Confidential
Information. Submitting Parties and
Reviewing Parties may, in any pleadings that
they file in this proceeding, reference the
Confidential Information, but only if they
comply with the following procedures:

a. Any portions of the pleadings that
contain or disclose Confidential Information
must be physically segregated from the
remainder of the pleadings and filed under
seal;

b. The portions containing or disclosing
Confidential Information must be covered by
a separate letter referencing this Protective
Order;

c. Each page of any Party’s filing that
contains or discloses Confidential
Information subject to this Order must be
clearly marked: “Confidential Information
included pursuant to Protective Order, [cite
proceeding];” and

d. The confidential portion(s) of the
pleading, to the extent they are required to
be served, shall be served upon the Secretary
of the Commission, the Submitting Party, and
those Reviewing Parties that have signed the
attached Declaration. Such confidential
portions shall be served under seal, and shall
not be placed in the Commission’s Public
File unless the Commission directs otherwise

(with notice to the Submitting Party and an
opportunity to comment on such proposed
disclosure). A Submitting Party or a
Reviewing Party filing a pleading containing
Confidential Information shall also file a
redacted copy of the pleading containing no
Confidential Information, which copy shall
be placed in the Commission’s public files.
A Submitting Party or a Reviewing Party may
provide courtesy copies of pleadings
containing Confidential Information to
Commission staff so long as the notations
required by this Paragraph 13 are not
removed.

14. Violations of Protective Order. Should
a Reviewing Party that has properly obtained
access to Confidential Information under this
Protective Order violate any of its terms, it
shall immediately convey that fact to the
Commission and to the Submitting Party.
Further, should such violation consist of
improper disclosure or use of Confidential
Information, the violating party shall take all
necessary steps to remedy the improper
disclosure or use. The Violating Party shall
also immediately notify the Commission and
the Submitting Party, in writing, of the
identity of each party known or reasonably
suspected to have obtained the Confidential
Information through any such disclosure.
The Commission retains its full authority to
fashion appropriate sanctions for violations
of this Protective Order, including but not
limited to suspension or disbarment of
attorneys from practice before the
Commission, forfeitures, cease and desist
orders, and denial of further access to
Confidential Information in this or any other
Commission proceeding. Nothing in this
Protective Order shall limit any other rights
and remedies available to the Submitting
Party at law or equity against any party using
Confidential Information in a manner not
authorized by this Protective Order.

15. Termination of Proceeding. Within two
weeks after final resolution of this
proceeding (which includes any
administrative or judicial appeals),
Authorized Representatives of Reviewing
Parties shall, at the direction of the
Submitting Party, destroy or return to the
Submitting Party all Confidential Information
as well as all copies and derivative materials
made, and shall certify in a writing served on
the Commission and the Submitting Party
that no material whatsoever derived from
such Confidential Information has been
retained by any person having access thereto,
except that counsel to a Reviewing Party may
retain two copies of pleadings submitted on
behalf of the Reviewing Party. Any
confidential information contained in any
copies of pleadings retained by counsel to a
Reviewing Party or in materials that have
been destroyed pursuant to this paragraph
shall be protected from disclosure or use
indefinitely in accordance with paragraphs
10 and 12 of this Protective Order unless
such Confidential Information is released
from the restrictions of this Order either
through agreement of the parties, or pursuant
to the order of the Commission or a court
having jurisdiction.

16. No Waiver of Confidentiality.
Disclosure of Confidential Information as
provided herein shall not be deemed a

waiver by the Submitting Party of any
privilege or entitlement to confidential
treatment of such Confidential Information.
Reviewing Parties, by viewing these
materials: (a) Agree not to assert any such
waiver; (b) agree not to use information
derived from any confidential materials to
seek disclosure in any other proceeding; and
(c) agree that accidental disclosure of
Confidential Information shall not be deemed
a waiver of the privilege.

17. Additional Rights Preserved. The entry
of this Protective Order is without prejudice
to the rights of the Submitting Party to apply
for additional or different protection where it
is deemed necessary or to the rights of
Reviewing Parties to request further or
renewed disclosure of Confidential
Information.

18. Effect of Protective Order. This
Protective Order constitutes an Order of the
Commission and an agreement between the
Reviewing Party, executing the attached
Declaration, and the Submitting Party.

19. Authority. This Protective Order is
issued pursuant to Sections 4(i) and 4(j) of
the Communications Act as amended, 47
U.S.C. 154(i), (j) and 47 CFR 0.457(d).

Attachment A to Section 612 Protective
Order

DECLARATION

In the Matter of [Name of Proceeding] Docket
No._

I, , hereby declare under penalty
of perjury that I have read the Protective
Order that has been entered by the
Commission in this proceeding, and that I
agree to be bound by its terms pertaining to
the treatment of Confidential Information
submitted by parties to this proceeding. I
understand that the Confidential Information
shall not be disclosed to anyone except in
accordance with the terms of the Protective
Order and shall be used only for purposes of
the proceedings in this matter. I acknowledge
that a violation of the Protective Order is a
violation of an order of the Federal
Communications Commission. I acknowledge
that this Protective Order is also a binding
agreement with the Submitting Party. I am
not in a position to use the Confidential
Information for competitive commercial or
business purposes, including competitive
decision-making, and my activities,
association or relationship with the
Reviewing Parties, Authorized
Representatives, or other persons does not
involve rendering advice or participating in
any or all of the Reviewing Parties’,
Associated Representatives’ or other persons’
business decisions that are or will be made
in light of similar or corresponding
information about a competitor.

signed) ]
printed name)

representing)

title)

address)

date)

(
(
(
(
(employer)
(
(
(
(




Federal Register/Vol. 73, No. 40/ Thursday, February 28, 2008/Rules and Regulations 10695
Appendix B—Example Calculation of subscriber penetration. The tier consists of 26
the Leased Access Rate channels. We will assume that 100
. Example of the Marginal Implicit Fee s;llbscrlbers pur.chas-e this tier and that they
Calculation all pay the retail price of $18.95.

The following table illustrates the channel
line-up of a tier with greater than 50%
Affiliation fee
paid by cablhe imolicit
: operator to the mplicit fee
Programming grogrammer (netprevenue)
(monthly amount
per subscriber)

BroadCast StAtION 1 .......ccoiiiiiiii ettt et e e e et e e et e e aeeateeeaeeereearaeebeeereeereenn $0.00 $0.000
Broadcast Station 2 .... 0.05 0.082
ST goT=To [or= 1o g 7= i o] o T PSSR 0.00 0.000
[ =L PR STPUPPN 0.00 0.000
Leased Access 1 0.00 0.000
Cable Network 1 0.12 0.196
Cable Network 2 0.34 0.556
Cable Network 3 0.05 0.082
Cable Network 4 0.07 0.114
Cable Network 5 0.01 0.016
Cable Network 6 0.04 0.065
Cable Network 7 0.05 0.082
Cable Network 8 0.27 0.442
Cable Network 9 0.00 0.000
Cable Network 10 0.10 0.164
Cable Network 11 0.48 0.785
Cable Network 12 .... 2.19 3.582
Cable Network 13 .... 1.10 1.799
Cable Network 14 0.57 0.932
Cable Network 15 0.15 0.245
Cable Network 16 .... 0.41 0.671
Cable Network 17 .... 0.19 0.311
Cable Network 18 0.06 0.098
Cable Network 19 0.21 0.343
Cable Network 20 .... 0.11 0.180
Cable Network 21 0.62 1.014

Step 1: Determine Monthly Per-Subscriber
Affiliation Fees for Each Channel on the Tier

The preceding table presents the monthly
per-subscriber affiliation fee paid by the
cable operator to the programmer. These
values are those contractually agreed to and
paid by the cable operator. As illustrated, this
hypothetical cable operator carries three
broadcast stations. Two of the broadcast
stations do not receive a monthly per-
subscriber payment from the cable operator,
while “Broadcast Station 2” receives $0.05
per month per subscriber from the cable
operator. In addition, “Cable Network 8’ and
“Cable Network 9" are sold by the
programmer on a bundled basis in a contract
which does not specify individual affiliation
fees for each network, but instead specifies
a rate of $0.27 for carriage of both networks.
“Cable Network 8” is the higher rated of the
two networks and therefore the affiliation fee
is allocated to it and the affiliate fee for
“Cable Network 9” is set equal to zero.

Step 2: Determine the Mark-Up of the Tier

The mark-up is equal to the total subscriber
revenue for the programming tier (100 x
$18.95 = $1,895), divided by the total of the
affiliation fees the cable operator pays to the
programmers for the channels on the tier (100
% $7.19 = $719). In the example the mark-up
is equal to 2.636.

Step 3: Determine the Implicit Fee of Each
Channel on the Tier

The implicit fee, or net revenue, is equal
to the gross revenue from the channel less the
affiliation fee of the channel. The gross
revenue is obtained by multiplying the
affiliation fee by the mark-up of the tier.

Step 4: Determine the Number of Marginal
Channels on the Tier

The number of marginal channels is equal
to 15% of the non-mandated channels on the
tier. In this case, the tier contains 5 mandated
channels: “Broadcast Station 1,” “Broadcast
Station 2,” “Broadcast Station 3,” “PEG 1,”
and “Leased Access 1.” Therefore there are
21 non-mandated channels on the tier. The
number of marginal channels is 0.15 x 21 =
3.15. The result should be rounded to the
nearest positive integer. This tier has three
marginal channels.

Step 5: Determine the Marginal Channels

The marginal channels are the three non-
mandated channels with the lowest implicit
fee. In this example, those channels are:
“Cable Network 5,” “Cable Network 6,”” and
““Cable Network 9.”

Step 6: Calculate the Marginal Implicit Fee

The marginal implicit fee is the mean of
the implicit fees of the three marginal
channels. The marginal implicit fee is (0.000

+0.016 + 0.065)/3 = 0.027. The monthly rate
for a leased access programmer on this tier
is $0.027 per subscriber.

II. Alternative Methods for Calculating the
Maximum Allowable Leased Access Rate

20. We use several methods to examine
aggregate information on the cable industry
and develop a maximum allowable leased
access rate. All of our methods begin with the
construction of hypothetical analog and
digital tiers based upon the 194 most widely
distributed networks. We obtain the number
of subscribers to the most widely distributed
programming networks from SNL Kagan,
Economics of Basic Cable Networks, 13th Ed.
(at 36—40) and SNL Kagan, Media Trends,
2007 Edition (at 58). Affiliation fees for these
networks are from SNL Kagan, Economics of
Basic Cable Networks, 13th Edition (at 60—
62); SNL Kagan, Media Trends, 2007 Edition
(at 59); and SNL Kagan, Cable Program
Investor, October 18, 2007 (at 2—3). We base
the sizes of the hypothetical analog and
digital tiers on data collected via the FCC’s
Cable Price Survey. The survey indicates that
the average analog tier contains 54.9 non-
mandated channels and the most highly
subscribed digital tier contains 33.7
additional channels. Report on Cable
Industry Prices, Table 4, 21 FCC Rcd 15087
(released December 27, 2006). The most
widely distributed networks were ranked
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according to their subscribers. They are then
weighted according to the number of
subscribers that they reach relative to the
most widely distributed network, The
Discovery Channel, which received a weight
of 1. Lesser distributed networks receive
weights that are equivalent to the fraction of
subscribers they have relative to the most
widely distributed network.

21. The hypothetical analog tier consists of
the channels with the highest subscribers,
whose weights sum to 54.9. This
hypothetical analog tier consists of 67
program networks. These 67 networks reach
the same number of subscribers as that which
would be reached if 55 networks each
reached 100% of cable subscribers.
Construction of the hypothetical digital tier
is complicated by the fact that 12 of the 194
most widely distributed networks do not
currently receive any license fees. We
therefore proceed on two fronts. We
construct a digital tier which includes these
“no-fee” networks which we refer to as the
“inclusive digital tier”” as well as an
“exclusive digital tier” which excludes
networks with no license fees from the
hypothetical digital tier. An additional
complication is that our information on
affiliation fees and distribution of cable
networks is not sufficiently broad to get a
sufficient number of networks whose weights
sum to 33.7, the number of channels on the
average digital tier. Therefore both the
inclusive and exclusive digital tiers will
contain all of the networks not included in
our hypothetical analog tier. The inclusive
digital tier consists of 127 networks with a
total weight of 17. The exclusive digital tier
contains 115 networks with a weight of 15.1.

22. We examine two approaches to
calculating the marginal implicit fees of the
hypothetical analog and digital tiers. The first
approach, which we refer to as the net
revenue approach, follows the method used
to calculate the operator-specific rates. The
average mark-up of cable operators is
determined. This value is used to determine
net revenue of each network on the tier by
multiplying it against the affiliation fee to
obtain gross revenue and subtracting off the
programming cost to obtain net revenue. The
marginal implicit fee is calculated as the
mean or median net revenue of the least
profitable 15% of channels on the tier. The
other approach, which we call the per-
subscriber fee approach, calculates the
marginal implicit fee as the mean or median
affiliation fee of the least costly 15% of
channels on the hypothetical tier. Because
the mark-up of each channel on a tier is the
same, ranking networks by net revenue or
per-subscriber fees leads to the same ordering
of the networks. Therefore, the identities of
the channels used to calculate the marginal
implicit fee under either approach are the
same for a given hypothetical tier.

A. The Marginal Implicit Fee Under the Net
Revenue Approach

23. As discussed, the net revenue approach
mirrors the system-specific method adopted
in this order. The mark-up of programming
costs by cable operators is determined by
dividing video revenues by programming
costs. We base this calculation on the average
of the programming cost as a percentage of
revenue for three large cable operators in
2005. The inverse of this number is equal to
the mark-up. SNL Kagan, Cable TV Investor:
Deals and Finance, January 31, 2007 at 6. The
mark-up in the cable industry is 2.76. This
mark-up is then applied to the per-subscriber
affiliation fees of the networks in the
hypothetical tiers in order to determine the
gross revenue per subscriber that each of
those networks generates for the cable
industry. Subtracting the per subscriber
affiliation fee from the gross revenue per
subscriber yields the net revenue per
subscriber. The next step in the calculation
is to determine the marginal channels, which
is based upon the number of channels that
the average cable operator must set aside for
leased access. The marginal networks for the
maximum allowable rate on an analog tier
will be the 15% of 54.9 or 8.2 networks. The
marginal channels are those channels, with
the lowest net revenues amongst the 67,
whose weights sum to 8.2 (the number of
marginal channels on our hypothetical
analog tier). The weighted mean of the net
revenue of those 13 networks is equal to
$0.091 per subscriber per month and the
weighted median is equal to $0.094 per
subscriber per month.

24. Calculation of the maximum rate for
the hypothetical digital tiers is similar. The
tier consists of those networks that were not
included in the hypothetical analog tier with
the greatest numbers of subscribers, whose
weights sum to 33.7. Our information on per
subscriber affiliation fees and distribution of
cable networks is not sufficiently broad to get
a sufficient number of networks whose
weights sum to 33.7. This occurs because
there is a substantial population of networks
with very limited distribution. However, in
our existing data, we noted that there are a
number of networks with license fees that are
effectively zero. It is likely that the lesser
networks that we have been unable to
include have a similar paucity of license
revenues. Failure to include these additional
networks makes the marginal implicit fee for
digital tiers slightly higher than it otherwise
would be. The marginal channels are those
channels, with the lowest net revenues
whose weights sum to 5.1 (15% of the
number of channels on our hypothetical
digital tier). The weighted mean net revenue
of those networks is $0.056 per subscriber
per month and the weighted median is
$0.070 per subscriber per month for the
exclusive digital tier. The weighted mean net
revenue for the inclusive digital tier is $0.026

per subscriber per month and the weighted
median is $0.035 per subscriber per month.

B. The Marginal Implicit Fee Under the Per-
Subscriber Fee Approach

25. The per-subscriber fee method is based
upon the costs incurred by a cable system
when it must vacate a channel in order to
provide capacity to a commercial leased
access programmer. If a cable system that
receives a request for LA carriage has no
vacant channels available, then the system
will need to incur certain costs in order to
make the required capacity available to the
LA programmer. Specifically, it is unlikely
that the commercial contracts that the cable
operator has with program channels permit
unilateral costless cancellation by the cable
operator. Even without detailed information
on these contracts, it is reasonable to assume
that the cable operator would need to provide
some compensation to the “bumped”
channel in order to induce it to vacate the
system. One reasonable candidate for this is
the fee that the cable operator was collecting
from each consumer and paying to the
bumped channel (the “per-subscriber fee”). If
we assume that the marginal channel is
earning negligible advertising revenues, then
that channel would be made whole if it
continued to receive the per-subscriber fee
that the cable operator had been paying. We
use this as an alternative method of
examining the costs that leased access
programming may impose on cable operators.

To calculate the marginal implicit fee
under the per-subscriber fee approach, rather
than calculating the weighted means and
medians of the net revenue of the bottom
15% of networks in a tier, the weighted
means and medians of the affiliation fees are
calculated. As discussed, because a constant
mark-up is applied to affiliation fees when
calculating net revenue, networks with the
lowest net revenue are also the networks
with the lowest affiliation fees. Therefore the
marginal implicit cost using the per-
subscriber fee method is based on exactly the
same networks as used to calculate the
marginal implicit fee with the net revenue
method. The weighted mean of the per-
subscriber fee of the marginal networks on
the hypothetical analog tier is equal to $0.051
per subscriber per month and the weighted
median is equal to $0.053 per subscriber per
month. The weighted mean of the per-
subscriber fee of the marginal networks on
the hypothetical inclusive digital tier is equal
to $0.015 per subscriber per month and the
weighted median is equal to $0.020 per
subscriber per month. The weighted mean of
the programming cost of the marginal
networks on the hypothetical exclusive
digital tier is equal to $0.032 per subscribe.

[FR Doc. 08—-872 Filed 2—27-08; 8:45 am)|
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 708a and 708b

Mergers, Conversion From Credit
Union Charter, and Account Insurance
Termination; Extension of Comment
Period

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Advanced notice of proposed
rulemaking and request for comment
(ANPR); notice of extension of comment
period.

SUMMARY: The NCUA Board recently
issued an ANPR regarding mergers,
conversions from credit union charter,
and account insurance termination that
provided a 60-day comment period, 73
FR 5461 (Jan. 30, 2008). NCUA received
several oral requests to extend the
comment period and has decided to
extend the comment period for an
additional 30 days.

DATES: Comments must be received by
April 30, 2008.

ADDRESSES: You may submit comments
by any of the following methods (please
send comments by one method only):

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e NCUA Web Site: http://
www.ncua.gov/
RegulationsOpinionsLaws/
proposed_regs/proposed_regs.html.
Follow the instructions for submitting
comments.

e E-mail: Address to
regcomments@ncua.gov. Include “[Your
name] Comments on FCU Bylaws” in
the e-mail subject line.

e Fax:(703) 518—-6319. Use the
subject line described above for e-mail.

e Mail: Address to Mary Rupp,
Secretary of the Board, National Credit
Union Administration, 1775 Duke
Street, Alexandria, Virginia 22314—
3428.

e Hand Delivery/Courier: Same as
mail address.

Public inspection: All public
comments are available on the agency’s
Web site at http://www.ncua.gov/
RegulationsOpinionsLaws/comments as
submitted, except as may not be
possible for technical reasons. Public
comments will not be edited to remove
any identifying or contact information.
Paper copies of comments may be
inspected in NCUA'’s law library, at
1775 Duke Street, Alexandria, Virginia
22314, by appointment weekdays
between 9 a.m. and 3 p.m. To make an
appointment, call (703) 518-6546 or
send an e-mail to OGCMail@ncua.gov.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Wirick, Staff Attorney, Office
of General Counsel, National Credit
Union Administration, 1775 Duke
Street, Alexandria, Virginia 22314-3428
or telephone: (703) 518-6540.

SUPPLEMENTARY INFORMATION: At its
January 2008 meeting, the NCUA Board
issued an ANPR addressing several
issues related to credit union mergers,
conversion from a credit union charter,
and account insurance termination, 73
FR 5461 (Jan. 30, 2008). The ANPR
requested comment on whether NCUA
should issue regulations to govern
merger of a federally insured credit
union (FICU) into, or a FICU’s
conversion to, a financial institution
other than a mutual savings bank, and
whether NCUA should amend its
regulations on mergers, charter
conversions, and changes in account
insurance. These transactions present
issues affecting member rights and
ownership interests, and the ANPR
specifically requested comment on how
NCUA regulations should address four
categories of these issues: Management’s
Duties, Member Right to Equity,
Communications to Members, and
Member Voting. NCUA received several
oral requests to extend the comment
period by 30 days. The Board believes
a 30-day extension will facilitate
submission of comments without
causing undue delay to the rulemaking
process. Accordingly, the comment
period for the ANPR is extended until
April 30, 2008.

By the National Credit Union
Administration Board on February 20, 2008.
Mary F. Rupp,

Secretary of the Board.
[FR Doc. E8-3831 Filed 2—-27—08; 8:45 am]|
BILLING CODE 7535-01-P

SMALL BUSINESS ADMINISTRATION

13 CFR Parts 121, 125, 127 and 134
RIN 3245-AF40

Women-Owned Small Business
Federal Contract Assistance
Procedures

AGENCY: U.S. Small Business
Administration (SBA).

ACTION: Proposed rule, notice of
reopening of comment period and
correction.

SUMMARY: SBA is reopening the
comment period for an additional 30
days and making two technical
corrections.

DATES: Comments on the proposed rule
on Women-Owned Small Business
Federal Contract Assistance Procedures
(72 FR 73285), must be received on or
before March 31, 2008.

ADDRESSES: You may submit comments,
identified by 3245—-AF40, by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail, Hand Delivery/Courier:
Robert C. Taylor, Office of Contract
Assistance, Office of Government
Contracting, U.S. Small Business
Administration, 409 3rd Street, SW.,
Washington, DC 20416.

All comments will be posted on
http://www.regulations.gov. If you wish
to submit confidential business
information (CBI) as defined in the User
Notice at http://www.regulations.gov,
please submit the comments to Robert
C. Taylor and highlight the information
that you consider to be CBI and explain
why you believe this information
should be held confidential. SBA will
make a final determination as to
whether the comments will be
published or not.

FOR FURTHER INFORMATION CONTACT:
Robert C. Taylor, Office of Contract
Assistance, Office of Government
Contracting, (202) 205-7319,
WOSBProposedRegulation@sba.gov.

SUPPLEMENTARY INFORMATION: On
December 27, 2007, SBA published in
the Federal Register a proposed rule on
Women-Owned Small Business Federal
Contract Assistance Procedures (72 FR
73285). This proposed rule would add
a new part to SBA’s regulations that
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would implement procedures to
increase procurement opportunities for
Women-Owned Small Business
Concerns, as authorized under the Small
Business Act. It would also make the
relevant conforming amendments to
SBA’s current procurement regulations.
The original comment period was from
December 27, 2007, through February
25, 2008. SBA is reopening the
comment period for a limited time until
March 31, 2008 for the following
reasons. First, this will accommodate
the great level of interest that the
proposed rule has generated and the
requests to extend the comment period.
Furthermore, SBA is making two
necessary technical corrections to the
proposed rule. The first correction is in
the ADDRESSES section of the proposed
rule and amends the Federal
eRulemaking Portal Web address and all
references to that Web address to read
http://www.regulations.gov. Finally,
SBA is amending the words of issuance
to further emphasize that this is a
proposed rule.

In SBA’s docket Id fr27de07-17
appearing on page 73286 in the Federal
Register on December 27, 2007, the
ADDRESSES section is corrected to read
as follows:

ADDRESSES: You may submit
comments, identified by 3245—-AF40, by
any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

¢ Mail, Hand Delivery/Courier:
Robert C. Taylor, Office of Contract
Assistance, Office of Government
Contracting, U.S. Small Business
Administration, 409 3rd Street, SW.,
Washington, DC 20416.

All comments will be posted on
http://www.regulations.gov. If you wish
to submit confidential business
information (CBI) as defined in the User
Notice at http://www.regulations.gov,
please submit the comments to Robert
C. Taylor and highlight the information
that you consider to be CBI and explain
why you believe this information
should be held confidential. SBA will
make a final determination as to
whether the comments will be
published or not.

Furthermore on page 73295 in the
Federal Register (72 FR 73285), the
words of issuance are corrected to read
as follows: Accordingly, for the reasons
stated in the preamble, SBA proposes to
amend 13 CFR parts 121, 125, 127 and
134 as follows:

(Authority: 15 U.S.C. 634)

Dated: February 25, 2008.
Fay E. Ott,

Associate Administrator for Government
Contracting and Business Development.

[FR Doc. E8-3889 Filed 2—-27-08; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2007-28389; Directorate
Identifier 2006—NM-171-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 777-200, —200LR, -300, and
—300ER Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: We are revising an earlier
proposed airworthiness directive (AD)
for certain Boeing Model 777-200,
—200LR, —300, and —300ER series
airplanes. The original NPRM would
have required revising the
Airworthiness Limitations (AWLs)
section of the Instructions for Continued
Airworthiness by incorporating new
limitations for fuel tank systems to
satisfy Special Federal Aviation
Regulation No. 88 requirements. The
original NPRM would also have
required the initial performance of
certain repetitive inspections specified
in the AWLs to phase in those
inspections, and repair if necessary. The
original NPRM resulted from a design
review of the fuel tank systems. This
action revises the original NPRM by
reducing the initial compliance time of
certain repetitive inspections, adding
more airplanes, and referring to new
service information. We are proposing
this supplemental NPRM to prevent the
potential for ignition sources inside fuel
tanks caused by latent failures,
alterations, repairs, or maintenance
actions, which, in combination with
flammable fuel vapors, could result in
fuel tank explosions and consequent
loss of the airplane.

DATES: We must receive comments on
this supplemental NPRM by March 19,
2008.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Kathrine Rask, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6505; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2007-28389; Directorate Identifier
2006-NM-171-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We issued a notice of proposed
rulemaking (NPRM) (the “original
NPRM”) to amend 14 CFR part 39 to
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include an airworthiness directive (AD)
that would apply to certain Boeing
Model 777-200, —200LR, —300, and
—300ER series airplanes. That original
NPRM was published in the Federal
Register on July 3, 2007 (72 FR 36373).
That original NPRM proposed to require
revising the Airworthiness Limitations
(AWLs) section of the Instructions for
Continued Airworthiness by
incorporating new limitations for fuel
tank systems to satisfy Special Federal
Aviation Regulation No. 88
requirements. That original NPRM also
proposed to require the initial
performance of certain repetitive
inspections specified in the AWLs to
phase in those inspections, and repair if
necessary.

Actions Since Original NPRM Was
Issued

Since we issued the original NPRM,
Boeing has issued Revision October
2007 of section 9 of the 777
Maintenance Planning Data (MPD)
Document, D622W001-9 (hereafter
referred to as ‘“Revision October 2007 of
the MPD”). The original NPRM referred
to Revision March 2006 of the MPD as
the appropriate source of service
information for accomplishing the
proposed actions. Among other actions,
Revision October 2007 of the MPD
revises the task description for AWL No.
28—AWL-01 and increases the repetitive
interval for AWL No. 28—-AWL~18.
(AWL No. 28—AWL-18 was introduced
in Revision September 2007 of the
MPD). We have revised paragraphs (f),
(g), and (h) of this supplemental NPRM
to refer to Revision October 2007 of the
MPD.

We have also determined that more
airplanes would be affected by this
supplemental NPRM. All Model 777
airplanes with an original standard
airworthiness certificate or original
export certificate of airworthiness
issued before December 5, 2007, are
affected by this supplemental NPRM.
Accordingly, we have revised paragraph
(c) of this supplemental NPRM. We have
also updated the “Costs of Compliance”
section of this supplemental NPRM to
account for the additional airplanes.

In paragraphs (h)(1)(i) and (h)(2)(i) of
the original NPRM, we inadvertently
specified the compliance time as “* * *
before the accumulation of 36,000 total
flight cycles or within 120 months.

* * *” The correct compliance time is
16,000 total flight cycles or within 3,000
days, as specified in Revision October
2007 of the MPD. We have revised this
supplemental NPRM accordingly.

Changes Made to This Supplemental
NPRM

For standardization purposes, we
have revised this supplemental NPRM
in the following ways:

e We have added a new paragraph (i)
to this supplemental NPRM to specify
that no alternative inspections,
inspection intervals, or CDCCLs may be
used unless they are part of a later
approved revision of Revision October
2007 of the MPD, or unless they are
approved as an alternative method of
compliance (AMOQC). Inclusion of this
paragraph in the AD is intended to
ensure that the AD-mandated
airworthiness limitations changes are
treated the same as the airworthiness
limitations issued with the original type
certificate.

e We have revised Note 2 of this AD
to clarify that an operator must request
approval for an AMOC if the operator
cannot accomplish the proposed
inspections because an airplane has
been previously modified, altered, or
repaired in the areas addressed by the
proposed inspections.

Comments

We gave the public the opportunity to
participate in developing the original
NPRM. We addressed certain comments
received in this supplemental NPRM.
The remaining comments are being
evaluated and will be addressed in the
final rule.

Request To Allow Inspections Done
According to a Maintenance Program

Japan Airlines (JAL) requests that we
revise paragraph (h) of the original
NPRM to allow an operator to update its
FAA-approved maintenance program to
include the initial inspections and
repair for certain AWLs. JAL states that
the original NPRM would require
accomplishing the initial inspection and
repair of certain AWLs, which would
require JAL to establish a special
inspection and special recordkeeping
for the proposed requirement.

We agree and have revised paragraphs
(h)(1) and (h)(2) of this supplemental
NPRM to specify that accomplishing the
applicable AWL as part of an FAA-
approved maintenance program before
the applicable compliance time
constitutes compliance with the
applicable requirements of those
paragraphs.

Request To Harmonize Task
Descriptions

JAL states that, in Revision March
2006 of the MPD, the task descriptions
defining the applicable area are different
for AWLs Nos. 28—AWL-01 and 28—
AWL-02. (AWL No. 28—-AWL-01 is a

repetitive inspection of the external
wires over the center fuel tank, and
AWL No. 28—AWL-02 is a CDCCL to
maintain the original design features for
the external wires over the center fuel
tank). JAL believes that the task
descriptions for these AWLs should
match. JAL presumes that, if one
purpose for the inspection is to prevent
a spark in the fuel vapor over the center
fuel tank, then the applicable area
should have a certain tolerance instead
of defining the area by exact station
number. JAL also requests that ““Sta.
1045” be revised to “Sta. 1245” for
AWL No. 28—AWL-01.

We agree that the task descriptions for
AWL Nos. 28—AWL-01 and 28—-AWL—
02 should be harmonized, and that there
is an error in the station number in the
task description for AWL No. 28—AWL~
01. Revision October 2007 of the MPD
includes a revised task description of
AWL No. 28—AWL—-01, which addresses
JAL’s comments. As stated previously,
we have revised this supplemental
NPRM to refer to Revision October 2007
of the MPD.

Request To Add Additional References
to Appendix 1

Boeing requests that we revise
Appendix 1 of the original NPRM to
reflect the correct airplane maintenance
manual (AMM) task titles and numbers
for AWLs No. 28—AWL-02, No. 28—
AWL-05, No. 28—AWL—-06, No. 28—
AWL-08, No. 28—AWL-10, No. 28—
AWL-12, No. 28—AWL-15, No. 28—
AWL-16, No. 286—AWL-17, and No. 28—
AWL-19.

JAL requests that we update
Appendix 1 of the original NPRM to
include all AWLs specified in the MPD,
and that we indicate how to maintain
the latest version of Appendix 1. JAL
also requests that we correct the
following errors in Appendix 1 of the
original NPRM: (1) For AWL No. 28—
AWL—-04, change “SWPM 20-10-15" to
“SWPM 20-10-13,” and (2) for AWL
No. 28-AWL-15, change “28-41-05—
404-801" to ““28—-41-05—-400-801.”

We disagree with revising the AMM
references, since we have deleted
Appendix 1 from this supplemental
NPRM. The purpose of Appendix 1 was
to assist operators in identifying the
AMM tasks that could affect compliance
with a CDCCL. However, we have also
received several similar comments
regarding the appendixes in other
NPRMs that address the same unsafe
condition on other Boeing airplanes.
Those comments indicate that including
non-required information in those
NPRMs has caused confusion. Further,
Revision October 2007 of the MPD
contains most of the updated
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information that is listed in Appendix 1
of the original NPRM. Therefore, we
have removed Appendix 1 from this
supplemental NPRM.

Request To Revise Note 2

Boeing requests that we revise Note 2
of the original NPRM to clarify the need
for an AMOC. Boeing states that the
current wording is difficult to follow,
and that the note is meant to inform
operators that an AMOC to the required
MPD AWLs may be required if an
operator has previously modified,
altered, or repaired in the areas
addressed by limitations. Boeing
requests that we revise Note 2 as
follows:

¢ Add the words “according to
paragraph (g)” at the end of the first
sentence.

¢ Replace the words “revision to”
with “deviation from” in the last
sentence.

o Delete the words “(g) or”” and “as
applicable” from the last sentence.

As stated previously, we have
simplified the language in Note 2 of this
supplemental NPRM for standardization
with other similar ADs. The language
the commenter requests that we change
does not appear in the revised note.
Therefore, no additional change to this
supplemental NPRM is necessary in this
regard.

FAA'’s Determination and Proposed
Requirements of the Supplemental
NPRM

We are proposing this supplemental
NPRM because we evaluated all
pertinent information and determined

ESTIMATED COSTS

an unsafe condition exists and is likely
to exist or develop on other products of
the same type design. Certain changes
described above expand the scope of the
original NPRM. As a result, we have
determined that it is necessary to reopen
the comment period to provide
additional opportunity for the public to
comment on this supplemental NPRM.

Costs of Compliance

We estimate that this supplemental
NPRM would affect 127 airplanes of
U.S. registry. The following table
provides the estimated costs, at an
average labor rate of $80 per work hour,
for U.S. operators to comply with this
supplemental NPRM.

Number of
Action r\f\clyﬁrrlé Parts (a:i?S}aFr)g U.S.-registered Fleet cost
P airplanes
Maintenance Program rEVISION ...........ccceecererreeserieeseseeseeseeseeseeseesseensessens 8 | None $640 127 $81,280
14 T] o= o i o] o PR RR 8 | None 640 127 81,280

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866,

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Boeing: Docket No. FAA-2007-28389;
Directorate Identifier 2006—-NM-171-AD.

Comments Due Date

(a) We must receive comments by March
19, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 777—
200, —200LR, —300, and —300ER series
airplanes; certificated in any category; with
an original standard airworthiness certificate

or original export certificate of airworthiness
issued before December 5, 2007.

Note 1: Airplanes with an original standard
airworthiness certificate or original export
certificate of airworthiness issued on or after
December 5, 2007, must be already in
compliance with the airworthiness
limitations (AWLs) specified in this AD
because those limitations were applicable as
part of the airworthiness certification of those
airplanes.

Note 2: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance (AMOC)
according to paragraph (j) of this AD. The
request should include a description of
changes to the required inspections that will
ensure the continued operational safety of
the airplane.
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Unsafe Condition

(d) This AD results from a design review
of the fuel tank systems. We are issuing this
AD to prevent the potential for ignition
sources inside fuel tanks caused by latent
failures, alterations, repairs, or maintenance
actions, which, in combination with
flammable fuel vapors, could result in fuel
tank explosions and consequent loss of the
airplane.

Compliance

(e) Comply with this AD within the
compliance times specified, unless already
done.

Service Information

(f) The term ‘‘Revision October 2007 of the
MPD,” as used in this AD, means Section 9
of the Boeing 777 Maintenance Planning
Document (MPD) Document, D622W001-9,
Revision October 2007.

Revision of Airworthiness Limitations
(AWLs) Section

(g) Before December 16, 2008, revise the
AWLs section of the Instructions for
Continued Airworthiness by incorporating
the information in the sections specified in
paragraphs (g)(1) and (g)(2) of this AD into
the MPD; except that the initial inspections
specified in paragraph (h) of this AD must be
done at the compliance times specified in
paragraph (h) of this AD.

(1) Subsection D, “AIRWORTHINESS
LIMITATIONS—SYSTEMS, FUEL SYSTEMS
AIRWORTHINESS LIMITATIONS,” of
Revision October 2007 of the MPD.

(2) Subsection E, “PAGE FORMAT:
SYSTEMS AIRWORTHINESS
LIMITATIONS,” of Revision October 2007 of
the MPD.

Initial Inspections and Repair

(h) Do the inspections required by
paragraphs (h)(1) and (h)(2) of this AD at the
compliance times specified in paragraphs
(h)(1) and (h)(2), in accordance with the
applicable AWLs described in Subsection E,
“PAGE FORMAT: SYSTEMS
AIRWORTHINESS LIMITATIONS,” of
Revision October 2007 of the MPD. If any
discrepancy is found during these
inspections, repair the discrepancy before
further flight in accordance with Revision
October 2007 of the MPD.

(1) At the later of the times specified in
paragraphs (h)(1)(i) and (h)(1)(ii) of this AD,
do a detailed inspection of external wires
over the center fuel tank for damaged clamps,
wire chafing, and wire bundles in contact
with the surface of the center fuel tank, and
repair any discrepancy, in accordance with
AWL No. 28—-AWL-01. Accomplishing AWL
No. 28—-AWL-01 as part of an FAA-approved
maintenance program before the applicable
compliance time specified in paragraph
(h)(1)(3) or (h)(1)(ii) of this AD constitutes
compliance with the requirements of this
paragraph.

(i) Before the accumulation of 16,000 total
flight cycles, or within 3,000 days since the
date of issuance of the original standard
airworthiness certificate or the date of
issuance of the original export certificate of
airworthiness, whichever occurs first.

(ii) Within 72 months after the effective
date of this AD.

Note 3: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

(2) At the later of the times specified in
paragraphs (h)(2)(i) and (h)(2)(ii) of this AD,
do a special detailed inspection (resistance
test) of the lightning shield-to-ground
termination of the out tank wiring of the fuel
quantity indicating system (FQIS) and, as
applicable, repair (restore) the bond to ensure
the shield-to-ground termination meets
specified resistance values, in accordance
with AWL No. 28-AWL-03. Accomplishing
AWL No. 28—-AWL-03 as part of an FAA-
approved maintenance program before the
applicable compliance time specified in
paragraph (h)(2)() or (h)(2)(ii) of this AD
constitutes compliance with the
requirements of this paragraph.

(i) Before the accumulation of 16,000 total
flight cycles, or within 3,000 days since the
date of issuance of the original standard
airworthiness certificate or the date of
issuance of the original export certificate of
airworthiness, whichever occurs first.

(ii) Within 24 months after the effective
date of this AD.

Note 4: For the purposes of this AD, a
special detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. The examination is likely to
make extensive use of specialized inspection
techniques and/or equipment. Intricate
cleaning and substantial access or
disassembly procedure may be required.”

No Alternative Inspections, Inspection
Intervals, or Critical Design Configuration
Control Limitation (CDCCLs)

(i) After accomplishing the actions
specified in paragraphs (g) and (h) of this AD,
no alternative inspections, inspection
intervals, or CDCCLs may be used unless the
inspections, intervals, or CDCCLs are part of
a later revision of Revision October 2007 of
the MPD that is approved by the Manager,
Seattle Aircraft Certification Office (ACO); or
unless the inspections, intervals, or CDCCLs
are approved as an AMOC in accordance
with the procedures specified in paragraph (j)
of this AD.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, Seattle ACO, FAA,
ATTN: Kathrine Rask, Aerospace Engineer,
Propulsion Branch, ANM-140S, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 917-6505; fax (425)
917-6590; has the authority to approve
AMOCG:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR

39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Issued in Renton, Washington, on February
20, 2008.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8-3765 Filed 2—27-08; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 47

[Docket No. FAA-2008-0188; Notice No. 08—
02]

RIN 2120-AI89

Re-Registration and Renewal of
Aircraft Registration

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to amend
requirements concerning the registration
of aircraft. This proposal is based on the
need to increase and maintain the
accuracy of aircraft registration
information in the Civil Aviation
Registry. The proposed procedures
would ensure aircraft owners
periodically provide information
regarding changes in registration. These
amendments would respond to the
concerns of law enforcement and other
government agencies and would provide
more accurate, up-to-date aircraft
registration information to all users of
the Civil Aviation Registry database.
DATES: Send your comments on or
before May 28, 2008. Send your
comments on the proposed information
collection requirements on or before
May 28, 2008.

ADDRESSES: You may send comments
identified by Docket Number FAA-
2008-0188 using any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Bring
comments to Docket Operations in




10702

Federal Register/Vol. 73, No. 40/ Thursday, February 28, 2008 /Proposed Rules

Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue, SE., Washington, DC, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

For more information on the
rulemaking process, see the
SUPPLEMENTARY INFORMATION section of
this document.

Privacy: We will post all comments
we receive, without change, to http://
www.regulations.gov, including any
personal information you provide.
Using the search function of our docket
web site, anyone can find and read the
electronic form of all comments
received into any of our dockets,
including the name of the individual
sending the comment (or signing the
comment for an association, business,
labor union, etc.). You may review
DOT’s complete Privacy Act Statement
in the Federal Register published on
April 11, 2000 (65 FR 19477-78) or you
may visit http://DocketsInfo.dot.gov.

Docket: To read background
documents or comments received, go to
http://www.regulations.gov at any time
and follow the online instructions for
accessing the docket. Or to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue, SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: John
Bent, Civil Aviation Registry, AFS-701,
Mike Monroney Aeronautical Center,
6500 South MacArthur Boulevard,
Oklahoma City, OK 73169; Telephone
(405) 954—4331; e-mail
john.g.bent@faa.gov.

SUPPLEMENTARY INFORMATION: Later in
this preamble under the Additional
Information section, we discuss how
you can comment on this proposal and
how we will handle your comments.
Included in this discussion is related
information about the docket, privacy,
and the handling of proprietary or
confidential business information. We
also discuss how you can get a copy of
this proposal and related rulemaking
documents.

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in

Subtitle VII, Part A., Subpart III, Chapter
441, Section 44111. Under that section,
the FAA is charged with prescribing
regulations considered necessary to
carry out this part. In that section,
Congress mandated the Administrator
make modifications in the system for
registering and recording aircraft
necessary to make the system more
effective in serving the needs of buyers
and sellers of aircraft; officials
responsible for enforcing laws related to
the regulation of controlled substances
and other users of the system. Other
users of the system include persons
charged with maintaining safety in air
transportation and law enforcement
agencies charged with maintaining
national security. The modifications
described in this NPRM include
measures to ensure positive, verifiable,
and timely identification of the true
owners of aircraft operated in the
national airspace system. For these
reasons, these proposed changes are
within the scope of our statutory
authority and are a necessary and
reasonable exercise of that authority.

I. Background

The Civil Aviation Registry (Registry)
is responsible for developing,
maintaining, and operating the national
program for the registration of United
States civil aircraft. In that capacity, the
Registry’s Aircraft Registration Branch
maintains records on approximately
340,000 aircraft.

During the 1980s, the use of aircraft
in drug smuggling became an issue of
increasing concern for the U.S. Customs
Service, the Drug Enforcement
Administration, and law enforcement
agencies at all levels of government.
These agencies, seeking quick and
accurate identification of owners of civil
aircraft, advocated an annual
registration requirement. In 1988,
Congress passed the FAA Drug
Enforcement Assistance Act of 1988
(FAA DEA Act) (partially codified at 49
U.S.C. 44111), expanding FAA’s
mission to include providing assistance
to law enforcement agencies involved in
the enforcement of laws that regulate
controlled substances. In the FAA DEA
Act, Congress identified specific
shortcomings in the system of records,
mandated specific modifications, and
authorized and directed rulemaking to
make the aircraft registration system
more effectively serve the needs of
buyers and sellers of aircraft, law
enforcement officials, and other users of
the system.

In response to this mandate, the FAA
has made a number of administrative
modifications to its registration process
including requiring physical addresses

or locations of owners; requiring legible
printed or typed names on an
application for aircraft registration; and
various technical upgrades to the system
of records.

The FAA also implemented a focused
enforcement program under which
nearly 1,000 Certificates of Aircraft
Registration (Certificates) have been
revoked. This program concentrates on
aircraft where a change in ownership
has occurred, but the last registered
owner has failed to complete and return
the Certificate as required by 14 CFR
47.41(b).

Notwithstanding administrative
modifications to the registration system,
legal enforcement efforts, the
requirement for return of a Certificate
after any of the events listed in 14 CFR
47.41 and 47.43, and the requirement
for completion of the Triennial Aircraft
Registration Report (14 CFR 47.51), the
number of aircraft on the Registry whose
owner can not be positively and
verifiably identified in a timely manner
is increasing.

In addition to law enforcement need
for aircraft registration information, user
needs for accurate and current aircraft
registration information have increased,
and the many incremental
improvements attained through
automation and administrative changes
are not sufficient to respond to those
needs. While aircraft registration
information is still used to support the
delivery of airworthiness directives and
other traditional safety-related uses, the
information is increasingly relied upon
for newer programs, such as flight plan
verification.

While various levels of law
enforcement have used and continue to
use registration data for drug and other
law enforcement purposes, their efforts
now have expanded to include matters
of homeland security. To achieve a level
of registration data reliability to meet
current and evolving needs of users,
modifications to the aircraft registration
system must be made to ensure that
only eligible aircraft remain on the
Registry and that aircraft registration
changes are reported within established
intervals.

Over the past several decades, the
FAA has used several methods in an
effort to maintain the accuracy of
information on aircraft registration.
From March 1970 through January 1978,
Certificate holders were required to file
an annual report to keep the aircraft
Registry updated and limited to only
those aircraft eligible for registration.
The requirement for the annual report
was withdrawn in 1978, when the
Registry was reasonably current and was
expected to remain current through
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contact with aircraft owners over the
ordinary course of business. The
amendment withdrawing this
requirement noted that a reporting
requirement might need to be instituted
for aircraft registrants from whom no
information was received within a
reasonable period of time. (43 FR 3900,
Jan. 30, 1978)

This anticipation was fulfilled two
years later on April 30, 1980, when
Amendment 47-21 added 14 CFR 47.51
establishing the Triennial Aircraft
Registration Report (Triennial). This
regulation requires the holder of a
Certificate to send, in response to a
request from the FAA Aircraft Registry,
a report on an aircraft when three years
have passed without certain aircraft
registration activities having taken
place. Paragraph (d) of this section
provides for the suspension or
revocation of a Certificate when there is
a refusal or failure to send the report.
Unfortunately, the Triennial has not
proven effective in maintaining the
accuracy and currency of the aircraft
registration database. For example,
while the Registry can determine from
mail returned as undeliverable that
certain aircraft registration addresses are
out of date, we are unable to make a
determination regarding how many
Triennials are delivered to a registered
owner’s (former) address of record and
are simply discarded by the current
occupant. Efforts to improve the
effectiveness of the Triennial through
enforcement have proven to be
expensive, time-consuming, and
ineffective.

Modern technology has allowed
registration data to be used in
increasingly sophisticated ways. An
example of a technologically enabled
proactive program needing accurate data
is an initiative developed by FAA
Strategic Operations Security with the
Transportation Security Administration.
See 70 FR 73323, December 9, 2005.
This program uses aircraft registration
status, along with other information, as
a basis for granting or denying aircraft
access to the national airspace system.
An aircraft seeking to operate in U.S.
airspace will have its identification
checked. If the information found is
sufficiently inconsistent with the profile
of a properly registered aircraft, a pilot
deviation will be filed on the operator,
and the operator may be denied access
to the national airspace. This program
and others like it operate in real time
and draw their information directly
from Registry databases. The events of
September 11, 2001, and our continuing
war on terrorism have created
additional motivation to develop every
resource that can be used by

government agencies seeking to ensure
the day-to-day safety of our nation.

To minimize the chance of
disruptions for aircraft operators and
effectively meet the needs of all users of
the aircraft registration system and its
data, the FAA has determined that the
Aircraft Registry needs to confirm the
status of questionable aircraft
registrations and ensure the registry data
is maintained at the highest reasonable
level of accuracy.

How accurate are the records today?
Since the annual registration eligibility
requirement ended in 1978, many
aircraft have left service, been sold, or
had owners who moved without
reporting their change of status or
address. Of the more than 343,000
aircraft registered, an estimated 104,000,
or about one-third, are possibly no
longer eligible for registration. Over the
last several years:

e 17,000 aircraft have been reported
as sold by their former owners without
the purchasers making application for
registration (with about 15,900 being in
the “sale-reported” category for more
than 6 months);

e 4,700 have started registration
without completing the requirements
(with about 2,100 being in the
“registration-pending” category for
more than 12 months);

¢ About 30,100 aircraft are known to
have bad addresses well beyond the 30
days allowed for reporting changes;

¢ Almost 14,700 aircraft have had
their Certificates revoked due to bad
addresses, but remain in the system to
prevent reassignment of their U.S.
registration number (N-Number) until
the FAA is positive the aircraft is no
longer operating with that N-Number;
and

e Up to 41,000 additional
unidentified aircraft are estimated to be
inactive or possibly no longer eligible
for registration.

In addition to increased accuracy,
removing ineligible aircraft from the
Registry would eliminate a large pool of
questionable N-Numbers. As mentioned
above, the FAA, in concert with TSA, is
evaluating flight plan filings to
determine if an aircraft has the proper
profile for operation in the national air
space. It is advantageous to a drug
trafficker or a terrorist to use an airplane
with a registered N-number as these
airplanes would be subject to less
scrutiny. Revoking these registrations
using 14 CFR part 13 enforcement
procedures is slow, expensive,
adversarial, and does not cancel the
assignment of the N-number.

With almost one-third of the aircraft
on the register having a questionable
registration status, it is clear that the

needed accuracy and currency of
aircraft registration data cannot be met
with the present system of indefinite-
duration Certificates that relies
primarily on aircraft owners to report
address changes, aircraft sales, aircraft
destruction, or loss of registration
eligibility. The FAA believes that
limiting the duration of a Certificate
would be the most effective method of
increasing the accuracy of its records.
Thus, the FAA, seeking to meet current
and future needs, proposes in this
NPRM:

e The expiration of all Certificates for
currently registered aircraft with re-
registration requirements for those
aircraft that remain eligible for
registration;

e The periodic expiration of all
Certificates issued after the effective
date of the proposed rule with a
registration renewal process;

e Elimination of the present Triennial
Aircraft Registration Report program in
its entirety;

e Limits on the time an aircraft may
remain in the sale reported category
(without an application being made for
registration) before its N-Number
assignment is canceled;

e Limits on the time an applicant or
successive applicants for registration
have to complete the registration
process and provisions for reserving the
aircraft’s N-Number if the aircraft is not
registered at the end of this time; and,

¢ Cancellation of the N-number of an
aircraft registered under a Dealer’s
Aircraft Registration Certificate (Dealer’s
Certificate), if the Dealer’s Certificate
has expired and application for
registration has not been made under
§47.31.

Under this proposal, aircraft owners
desiring to maintain registration would
have to re-register their aircraft within a
specified time period. Re-registered
aircraft would receive a Certificate with
an expiration date, as would all new
Certificates issued after the date of the
rule. Thereafter, the Certificate would
expire three years from the date of
issuance, but would be renewable for
successive three-year terms upon
completion and submission of a brief
renewal request form and payment of
the applicable fee. A registered aircraft
owner would have to promptly file re-
registration and renewal actions. Since
temporary operating authority (‘“pink
copy”’) under 14 CFR 47.31(b) would
not be available for renewal purposes,
no transfer of ownership would have
taken place. Upon completion of
processing by FAA, the renewed
Certificate with a new expiration date
would be mailed to the registered owner
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at the address indicated on the renewal
form.

Under 14 CFR 47.17, we currently
charge $5.00 for obtaining a certificate
of aircraft registration and would charge
the same amount for a renewal
registration under this proposal.
However, the FAA is pursuing fairer,
more cost-based funding for the future.
One of the FAA’s goals for its pending
reauthorization is to match FAA
funding more closely with the costs of
providing services. Current FAA
funding does not align with FAA’s costs
to provide services, and the current
aircraft registration fee, which has been
$5.00 since the mid-1960’s, is an
example of this disconnect. To move the
FAA to a more cost-based organization,
the Administration’s proposal for FAA
reauthorization, sent to Congress in
February 2007, includes language that
addresses registration and certification
fees across the board. The House of
Representatives adopted much of the
Administration’s proposal for these fees
in H.R. 2881, which passed the House
in September 2007. Once the outcome of
the reauthorization legislation is known,
the FAA will decide whether additional
action is necessary through either
further legislation or rulemaking.

This notice also includes several non-
substantive, technical amendments to
establish consistency and conform the
regulations to statute or current Registry
practices.

General Discussion of the Proposals

Aircraft Re-Registration and Periodic
Renewal of Registration

The term ‘“‘re-registration’” as used in
this document refers to the process for
obtaining new Certificates for aircraft
that were registered before the effective
date of the rule and, therefore have a
Certificate without an expiration date.
The term “renewal,” when referring to
aircraft registration, refers to periodic
registration required for any aircraft that
has a Certificate with an expiration date
(i.e., a Certificate issued after the
effective date of the rule).

Currently, a Certificate does not
expire. However, a Certificate may have
been invalid from inception (see
§47.43) or become ineffective upon the
occurrence of any of the events
specified in § 47.41(a). The Certificate,
with the reverse side completed, must
be returned to the FAA Aircraft Registry
after the sale of the aircraft or the
occurrence of any other event specified
in §47.41. If the holder complies and
returns the Certificate, the aircraft
records can then be updated. However,
the Registry is frequently not notified of
a change affecting registration and

consequently, the aircraft registration
records may not reflect accurate
registration information. If, for some
reason, the Certificate were not available
for return, proposed §47.41(b) would
require the last registered owner to send
a statement to the Registry explaining
why the Certificate is not available.

Timely and adequate notice of
ownership changes is the responsibility
of the parties involved. The seller is
responsible for returning the Certificate
to the FAA with the reverse side
completed. The new owner is
responsible for filing an Aircraft
Registration Application (Application)
and evidence of ownership in
compliance with part 47, if the owner
intends to operate the aircraft.

Inaccurate records have many
negative consequences. For example,
FAA uses aircraft records to identify
owners of specific aircraft, so that safety
related information such as
airworthiness directives, can be
delivered to those owners. Because of
inaccurate information, many safety
related mailings are returned without
delivery. Aircraft manufacturers also
use aircraft records for similar reasons.
Law enforcement and security agencies
rely upon FAA’s aircraft records to
identify owners of aircraft, but in many
cases they are unable to do so within a
reasonable timeframe and with an
acceptable level of confidence. Out-of-
date registration information may
possibly result in loss of property, and
if safety related information is not
received, could result in personal
injury. The FAA has concluded, as
noted earlier, that the level of accuracy
in the system of records must be
significantly improved to better serve
the needs of the users of the system.

The FAA is proposing a 3-year
renewal interval. The 3-year interval is
based in part on its experience with the
Triennial program (this program will be
discussed in more detail later). With a
3-year renewal, the owner would bear
the responsibility of meeting the
renewal requirements as well as the
consequences for failing to meet those
requirements. This stands in contrast to
the current situation in which a
registered owner’s failure to comply
with regulatory requirements generally
has no immediate consequences for that
OWner.

Presently about 35% of registered
aircraft are operating on potentially
ineffective registrations, because the
Registry has not been notified of
registration changes. With the
implementation of the proposed 3-year
renewal, according to the analysis
provided in the preliminary Regulatory
Evaluation (a copy of which has been

placed in the docket for this
rulemaking), we estimate that the
inaccuracy rate would drop to about
5.6% of the 240,000 aircraft expected to
remain on the register. By comparison,
a 5-year renewal interval would likely
result in an error rate of about 12.5%,
and a 7-year renewal interval would
result in an error rate of about 21.8%.
Even under the 3-year renewal interval,
avoiding data degradation due to
registration information changes would
depend upon aircraft owners reporting
all changes in a timely manner.

Under proposed § 47.40(a), any
aircraft registered before the effective
date of the rule would have to be re-
registered over a 3-year period. Re-
registration would provide updated
aircraft registration information and
result in the issuance of a Certificate of
Aircraft Registration with an expiration
date three years after the last day of the
month in which the certificate is issued.
An example of a schedule for re-
registration with sample dates is
provided in proposed section §47.40, to
illustrate that aircraft registered in a
given month would be required to re-
register in a specific 3-month period.
Because the aircraft could not be legally
operated beyond the end of the 3-month
period, the application and registration
fee should be filed for re-registration in
a timely manner within the specific
time period identified. The pink slip
may not be used as temporary authority
to operate an aircraft that is being re-
registered. The FAA recommends
application be made at least 45 days
before the end of the 3-month period.
This scheduling, as shown by these
sample dates, is necessary to manage the
Registry’s workload during the re-
registration period. The actual dates for
re-registration would be established
upon publication of the final rule, and
the schedule shown in proposed section
§47.40 would be changed accordingly.

As mentioned in the previous
paragraph, if re-registration were not
accomplished, the Certificate would
expire. Thereafter, the N-number
assigned to the aircraft would be
administratively cancelled no earlier
than 30 days following the end of the
specific period of time given for re-
registration. Proposed §47.15(i),
described below, would provide for the
cancellation of the N-number
assignment for aircraft that do not
accomplish re-registration within the
specific timeframes.

Re-registration would have the most
dramatic effect on the Aircraft Registry,
eliminating as many as 104,000 aircraft
that are likely no longer eligible for
registration. This would be an enormous
improvement in the accuracy of the
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aircraft registration database. However,
to maintain the necessary level of
accuracy, re-registration needs to be
followed by periodic renewal. The FAA
believes that a 3-year renewal interval
would be the best choice.

Proposed §47.40(b) would establish a
3-year expiration for initial Aircraft
Registration Certificates issued after the
effective date of the rule. The expiration
date would be three years from the last
day of the month in which they are
issued.

Approximately 120 days before the
expiration date on a Certificate, the
Registry would notify the aircraft owner
at the address on the registration of the
impending expiration and provide the
Aircraft Registration Renewal form. The
registrant would either mail in the
Aircraft Registration Renewal form and
a renewal fee, or if there were no change
in registration information, file the
completed form and pay the fee
electronically through the Registry’s
Web site.

Under proposed §47.40(c), an
applicant for renewal should apply 90
days in advance of the expiration date
on the Certificate of Aircraft Registration
to allow for receipt of the new certificate
before expiration of the old one. A
renewal certificate will expire three
years after the expiration date of the
previous certificate.

A first Certificate of Aircraft
Registration issued on or after (effective
date of final rule) expires three years
from the last day of the month in which
the certificate is issued. Subsequent
Certificates of Aircraft Registration,
issued upon compliance with the
renewal requirement, will expire three
years after the expiration date of the
previous certificate. For example, an
aircraft first registered on June 15, 2010,
would receive a certificate with an
expiration date of June 30, 2013. When
first renewed, the renewal certificate
would have an expiration date of June
30, 2016. Future renewal registration
certificates would have expiration dates
of June 30, 2019, then 2022, and so on,
even if the Aircraft Registration Renewal
is filed, processed, and the certificate is
issued well before the current expiration
date.

If the aircraft was not re-registered
within the timeframes identified in the
schedule or the expiration date on the
Certificate has passed, the Certificate
would expire. Although the Registry
would issue a reminder notice, even in
the absence of such notice, the applicant
would be responsible for taking action
in a timely manner to obtain a new
Certificate before the expiration date.
An expired Certificate could not be used
for operation after the expiration date on

the certificate. Since retention of an N-
number is contingent upon maintenance
of an unexpired registration certificate,
the registration number assigned to the
aircraft would be administratively
cancelled no earlier than 30 days
following the expiration of the
certificate.

Proposed §47.41(a) clarifies that a
Certificate is no longer valid once it has
expired, and proposed §47.15(i),
described below, would provide for
cancellation of the N-number
assignment should the renewal of
aircraft registration not be
accomplished. Information regarding re-
registration and renewal of aircraft
registration would be posted on the
Registry’s Web site and also provided
for media publication.

Benefits of re-registration and renewal
of aircraft registration would reach
every user of the Aircraft Registry
database. The FAA would realize cost
savings when mailing airworthiness
directives, conducting surveys of
aircraft owners, and accomplishing
other necessary contacts with aircraft
owners. Aircraft manufacturers would
realize similar cost savings when
mailing safety notices. The above
mailings would potentially reach more
aircraft owners, and mailing cost would
be reduced by not sending mailings to
owners and operators of inactive aircraft
that would no longer be carried on the
Registry. With more owners receiving
this information, fewer would be at risk
to experience safety issues. Vendors
who send out useful information
regarding aircraft products would
benefit from more accurate aircraft
registration information, as would the
owners who would receive that
information.

Triennial Aircraft Registration Report

In an effort to maintain accurate
information, existing §47.51 requires an
owner of a registered aircraft with no
registration activity for the past 36
months to complete and send to the
Registry a Triennial Aircraft Registration
Report, AC Form 8050-73 (Triennial). If
there has been a change in registered
owner information, such as a change in
current name, address, aircraft
identification, or citizenship status, the
returned form must reflect that change.
The form is also used to report the sale,
destruction, or other disposition of
aircraft. We have gained experience and
insight from the problems associated
with the Triennial program. From the
large number of Triennials that are
returned as undeliverable, we have a
count of known aircraft registrations
with bad addresses. This count is not
indicative of all such records, since

some owners neglect to report an
address change or leave a forwarding
address. A new occupant who resides at
the owner’s former address may dispose
of the mailing, viewing it as junk mail.
As there are no current enforcement or
follow-up actions, there is nothing to
compel the owner to complete and
return the Triennial.

The 70,000 Triennial report notices
sent annually to Certificate holders
typically prompt 9,000 address changes
and identify 5,000 aircraft with
undeliverable addresses. There are also
an undetermined number of notices that
reach registered owners who choose not
to report their aircraft’s sale or
destruction. Apart from the
approximately 104,000 aircraft FAA
projects as not eligible for registration,
at any point in time at least 11.5% of the
estimated 240,000 active aircraft on the
register reflect inaccurate registration
information. Because bad address
returns and non-responses would result
in the cancellation of an aircraft’s
registration under this proposal, this
number should drop to the
approximately 5.6% error rate cited
earlier.

The FAA proposes to remove §47.51
and eliminate the requirement for
aircraft owners to complete and return
a Triennial Aircraft Registration Report,
AC Form 8050-73. The proposed re-
registration and renewal requirements
would supersede and eliminate the need
for the information obtained via the
Triennial. The removal of the
paperwork burden associated with the
Triennial would help to offset that
associated with the 3-year renewal
requirement. A description of the
paperwork burden associated with this
NPRM appears later in this document.

Sale Reported and Registration Pending

There are currently about 17,000
aircraft (out of over 340,000) whose
status is ‘“‘sale reported.” Of these, about
15,900 have been in the “sale reported”
category for more than 6 months,
according to the preliminary Regulatory
Evaluation. In these cases, FAA has
received notice of a sale from the last
registered owner, but no Application
has been filed, and the aircraft has not
been registered to the new owner.
Historically, there have been
approximately 17,000 ““sale reported”
aircraft at any given time. Many of the
aircraft that were originally placed in
this short-term category have remained
there for more than two decades. This
is due, in part, to Registry requirements
that information effecting changes in
aircraft registration come from
authoritative sources who may not be
available or willing to provide the
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information necessary to clarify the
record. Almost 4,700 additional aircraft
are in “registration pending,” which
means the FAA has received evidence of
ownership change and an Application,
but due to various reasons is not able to
complete the registration of the aircraft.
Of these, about 2,100 have been in the
“registration pending” category for more
than 12 months. Under these
circumstances, neither security and law
enforcement agencies, nor the FAA, may
be able to locate the owner.

Currently §47.41(b) requires the last
registered owner to endorse the reverse
of the Certificate and send it to the
Registry after the sale of an aircraft or
other event specified in §47.41. Not
only is the return of a Certificate
important for maintaining current
records, it is in the owner’s best interest
to declare his relinquishment of
responsibility for the aircraft’s operation
after a sale or other event resulting in
termination of registration. If the
Certificate is not available, proposed
§47.41(b) would require the last
registered owner to send a statement to
the Registry as to why the Certificate is
not available.

Based on our aircraft registration
experience, the FAA considers six
months in “sale reported”” and 12
months in “registration pending” as the
maximum reasonable time an aircraft
should remain in these transitional
categories. Proposed §47.15(i) provides
that when these time limits are
exceeded, the FAA may cancel
assignment of N-numbers. Although
these two categories are distinct, an
aircraft may be ““sale reported” for some
period and change to “‘registration
pending” upon the submission of an
Application. Thus, under the FAA
proposal, there is the possibility of an
aircraft remaining in these short-term
transitional categories for up to 18
months.

Under this proposed rule, the FAA
estimates that the numbers of aircraft in
the “sale reported” and “registration
pending” categories would decrease
from their current levels of
approximately 17,000 and 4,700,
respectively. The FAA anticipates that
after the effective date of this final rule,
the number of aircraft in both categories
would not go to zero, as new aircraft
would be coming into the inventory on
a daily basis. Thus, as this rulemaking
would eliminate aircraft in the “‘sale
reported” category with records greater
than 6 months old and in the
“registration pending” category with
records greater than 12 months, the FAA
expects the numbers of aircraft in these
categories to decrease to about 1,300
and 2,500, respectively.

Temporary Authority To Operate an
Aircraft

Title 49 U.S.C. 44101(b)(3) provides
that an aircraft may be operated without
registration for a reasonable period of
time after a transfer of ownership.
Existing § 47.31(b) does not limit the
time a duplicate (pink) copy of the
Application together with an approved
extension may be used to operate an
aircraft. The FAA has determined that
12 months is a reasonable period of time
to accomplish registration following a
transfer of ownership. Proposed
§47.31(b)(2) would establish 12 months
as the maximum time that the pink copy
of the Application, including any
subsequently issued extensions, may be
used as temporary authority to operate
the aircraft after ownership has
transferred, and registration
requirements have not been met. If the
owner has not registered the aircraft
within the 12-month timeframe, the
aircraft would not be eligible for
operation. Proposed §47.31(b)(3) would
clarify that temporary authority may not
be used to operate the aircraft if there is
no N-number assigned to the aircraft at
the time application for registration is
made. It is the responsibility of a
prudent aircraft purchaser to establish
whether the temporary authority to
operate an aircraft is available prior to
operation. It should be noted that
expiration of a Certificate does not
involve a transfer of ownership;
therefore, pink copy operating authority
would not be available.

Aircraft Registration

Proposed §47.41(a) would be revised
to specify that a Certificate is effective
until a specified event has occurred,
such as registration being revoked,
cancelled, expired, or the ownership of
the aircraft is transferred. Registration
has always ended upon revocation,
cancellation, or change of ownership.
The term “expired” would be added to
include those registrations that have not
been re-registered under proposed
§47.40(a), following the date
established in proposed § 47.40(a)(2),
and those registrations issued after the
date of the final rule that have passed
their expiration dates and have not
renewed in accordance with proposed
§47.40(c). At the point registration is no
longer valid, the assignment of
registration number would be cancelled
in accordance with proposed §47.15(i).
Since it has not been the practice to
suspend an aircraft registration, the term
“suspended” would be removed from
existing §47.41(a). Existing § 47.41(a)(4)
would be removed since reference to

change of ownership would be
incorporated into the introductory text.

Proposed §47.39 would clarify that an
aircraft is registered on the date that the
Registry determines that the
requirements of part 47 have been met.
The effective date of registration is
shown by a date stamp on the
Application and as the date of issuance
on the Certificate. This would clarify
that registration is not effective as of the
date the Application and supporting
documentation are received at the
Registry.

Dealer’s Aircraft Registration

Existing § 47.61(b) states that a
Dealer’s Aircraft Registration Certificate
(Dealer’s Certificate) is an alternative for
the Certificate and may be used for any
aircraft properly registered under that
Dealer’s Certificate. If an aircraft owned
by a dealer is registered under the
Dealer’s Certificate, and that Dealer’s
Certificate expires, the registration of
the aircraft is no longer valid. Proposed
§47.61(c) would add a requirement for
those aircraft registered under a Dealer’s
Certificate that has expired. If an
application for registration were not
made under existing §47.31, the
assignment of an N-number to any
aircraft registered under that expired
Dealer’s Certificate would be cancelled.
This is reflected in proposed §§47.41(a)
and 47.15(i). Before canceling the N-
number, the Registry would provide
written notice to the holder of the
Dealer’s Certificate to advise of the
pending cancellation.

Existing § 47.67 states that if a dealer
is not a manufacturer, the holder of the
Certificate must send evidence that he is
the owner to the Registry before an
aircraft can be operated under a Dealer’s
Certificate. Proposed § 47.67 would
clarify that the dealer must provide
evidence of ownership sufficient under
existing §47.11.

Assignment of Aircraft Registration
Numbers (N-Numbers)

Under the Convention on
International Civil Aviation (Chicago
Convention), 61 Stat. 1180, “Every
aircraft engaged in international air
navigation shall bear its appropriate
nationality and registration marks.” The
United States complies with this
requirement by issuing N-numbers to all
registered aircraft, whether the aircraft
are used for international or domestic
flights. N-numbers must be placed on
aircraft in compliance with 14 CFR part
45. The procedures for requesting and
obtaining numbers are covered in 14
CFR part 47.

Existing § 47.15 requires an applicant
for registration to place a “U.S.
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identification number (registration
mark)”” on the application and on all
supporting documents. All newly
manufactured aircraft are assigned N-
numbers; all aircraft previously
registered in a foreign country that are
being registered in the U.S. are assigned
N-numbers. If a U.S.-registered aircraft
is sold within the United States, the
aircraft retains its N-number unless the
new owner requests a new number.

Existing § 47.15(a) requires for an
aircraft last previously registered in the
United States, that the applicant place
the N-number that is already assigned to
the aircraft on the Application and
supporting evidence, provided the
aircraft was registered at the time
ownership was transferred. If an aircraft
was last previously registered in the
United States, but registration was
terminated or ended (e.g., at the request
of the owner, destroyed/scrapped,
exported, etc.), there is no assigned N-
number. Proposed §47.15(a) would
describe the procedure to acquire an N-
number assignment.

Under existing §§47.15(f) and 47.17,
the Registry assigns a special
registration number upon request and
payment of a $10.00 fee. A special
registration number may be reserved for
use at a later time. A number may also
be reserved indefinitely by paying
$10.00 annually.

Existing § 47.15(f) would be revised to
specify the time within which a
Certificate holder must place a special
registration number on the aircraft after
the Registry has authorized the number
change. If not used, the authorization for
a number change would expire one year
from the date of issuance. Currently, the
owner must notify the Registry within
five days after placing the special
registration number on the aircraft. The
temporary authority to operate the
aircraft with the special registration
number would be valid only until
receipt of a revised Certificate showing
the new number, but not for more than
120 days from the date the number is
placed on the aircraft. Frequently, the
owner does not send the completed
Assignment of Special Registration
Numbers to the Registry in a timely
fashion as required. The proposed
change would place the responsibility
on the registered owner to ensure that
the completed Assignment of Special
Registration Numbers is filed in a timely
manner to ensure a revised Certificate
can be received within 120 days.

Proposed §47.15(i) would clarify that
an N-number is valid for operation only
as long as the registration of the aircraft
has not ended. The N-number would no
longer be authorized for use when an
aircraft is sold and not registered within

stated time limits; a Certificate expires;
a Certificate holder has not re-registered
the aircraft under the re-registration
requirements; or an aircraft is registered
under a Dealer’s Certificate that has
expired, and application for registration
has not been made under existing
§47.31. This proposal would limit the
time an aircraft’s registration status may
remain in the transitional period
following transfer of ownership. The
Registry would cancel the assignment of
an N-number if the Registry receives
notice of sale, and no Application is
received within six months (sale
reported). The N-number would be
cancelled if more than 12 months have
passed since a new owner has provided
evidence of ownership from the last
registered owner and an Application,
but the requirements of this part have
not been met (registration pending). The
N-number would be administratively
cancelled at the expiration of an
appropriate interval following
termination of registration. At the time
an aircraft meets the criteria to end
registration, the last owner of record
would be provided reasonable, advance
notice that the N-number would be
cancelled and given the opportunity to
reserve the number prior to its being
placed in an unavailable status.
Proposed §47.15(j) would be added to
clarify that if the last owner of record
desires to reserve the N-number, the
request for reservation and fee must be
filed before cancellation. At the time of
cancellation, the Registry database also
allows for the process of reserving the
N-number. If a request to reserve the N-
number and fee were not received
before cancellation, the number would
be unavailable for use for a period of
five years. After the 5-year period, that
number would be available. The
anticipated cancellation of the estimated
104,000 N-numbers assigned to inactive
aircraft would eventually free those
numbers for reservation or assignment.

Technical Amendments

In addition to the changes we are
adopting to implement the rulemaking,
discussed above, we are also adopting a
number of non-substantive changes to
14 CFR part 47. These technical
amendments are primarily editorial in
nature and are intended for clarification.

Proposed §47.2 would add the new
definition of “Registry” to identify the
FAA, Civil Aviation Registry, Aircraft
Registration Branch. The definitions of
U.S. citizen “partnership” and
“corporation’” would be revised to be
identical with those found in 49 U.S.C.
40102(a)(15). Proposed §47.7(d) would
also be revised to clarify that a
partnership may apply for registration

only if each partner is an individual
citizen of the United States.

To ensure that signers’ names can be
clearly determined from the application
record, proposed §47.13(a) now would
specify that the name of each signer on
an Application be typed or legibly
printed in the signature block. Notice of
this administrative change was
published March 23, 2004, in the
Federal Register (69 FR 13614).
Proposed §47.13(a) also would clarify
that a signature on an Application or a
document filed as supporting evidence
under this part must be in ink. The
requirement for a request for
cancellation of a Certificate to be signed
in ink would be removed since the
Registry does accept such requests by
facsimile.

The requirements for instruments
made by representatives and signature
requirements are identical not only for
an Application and a request for
cancellation of a Certificate, but also for
any document filed as supporting
evidence. Proposed §47.13, paragraphs
(b), (c), (d), (e), and (f), would include
any document filed as supporting
evidence under this part.

A continuing concern for law
enforcement is the use by a person
registering an aircraft of a post office
box or “mail drop” as a return address
for the purpose of evading identification
of the registered owner’s address.
Proposed §47.45 would require that an
applicant applying for a revised
Certificate due to a change of address,
provide a physical address or location
when a post office box or “mail drop”
is used for mailing purposes. This
conforms to longstanding practice.
Notice of this procedure was published
October 20, 1994, in the Federal
Register (19 FR 53013).

Proposed § 47.45 would require that
an applicant applying for a revised
Certificate due to a change of address
comply with the same requirement.

Proposed §47.49 would clarify that if
a Certificate is lost, stolen, or mutilated,
a written request is required stating the
reason a replacement certificate is
needed. It would also inform that the
Registry issues a temporary Certificate
by fax.

Paperwork Reduction Act

This proposal contains the following
new information collection
requirements. As required by the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)), the FAA has submitted
the information requirements associated
with this proposal to the Office of
Management and Budget for its review.

Title: Aircraft Registration Renewal.
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Summary: The FAA proposes to
amend 14 CFR part 47, requiring aircraft
registration be renewed 36 months after
the issuance of the Certificate and each
three years, thereafter, as long as
ownership is not transferred.
Information from the Aircraft
Registration Renewal form would be
used to update registration information
in the Registry’s database.

Use: This information collection
supports the Department of
Transportation’s strategic goals on safety
and security. The information collected
will be necessary to obtain a renewal of
aircraft registration.

Title 49, U.S.C. Section 44101(a)
provides that a person may operate an
aircraft only when it is registered under
section 44013.

Currently aircraft registration does not
expire. Under this proposal, each
Certificate issued after adoption of the
final rule would have a 3-year
expiration date. If registration is to
continue, each aircraft owner must
apply for renewal by completing and
filing an Aircraft Registration Renewal
form at least 90 days before the
expiration date on the Certificate. The
aircraft owner would verify the existing
registration information and report any
changes. The Registry will use the
information to update aircraft
ownership information and place the
form in the aircraft record. This
proposal would support the
informational needs of the Registry’s
database and all users of the database,
including law enforcement and security
agencies.

Respondents: The likely respondents
to this proposed information
requirement are all aircraft owners who
want to continue registration past the
expiration date on their Certificate. The
FAA estimates the number of
registration renewals would be 64,489
annually; however, the number of
aircraft owners and the signature
requirements for each aircraft vary
depending upon the registration type
(e.g., individual, partnership,
government, or co-ownership).

Frequency: The FAA estimates that
there would be 64,489 registration forms
completed annually over the 20-year
period examined by this proposed rule.
This is based on the current estimate of
239,049 active registered aircraft and an
annual average increase of 3,347 aircraft
(to account for projected growth), as
well as subsequent registration actions
over this time period. The former
number of aircraft would have to re-
register, while the latter aircraft would
have to register for the first time. After
these initial registrations and re-
registrations, aircraft would have to

renew these registrations every three
years. In addition, each year, a
percentage of aircraft would renew
earlier than their required 3-year
schedule due to the normal course of
business actions, such as an aircraft
being sold and a new certificate being
issued to the new owner/applicant.
Over 20 years, the FAA estimates
1,289,786 forms would need to be
completed, which averages 64,489 per
year. The time to complete the single
page Aircraft Registration Renewal form
is estimated at 30 minutes. Therefore,
32,244.5 hours would be spent annually
completing the required form. As
described in the preliminary Regulatory
Evaluation, the FAA estimates the
hourly rate of an aircraft owner’s time
at $37.20 in 2005 dollars, so half an
hour would equate to $18.60 per owner
per form. Thus, the average cost per year
equals $599,747.70 (32,244.5 hours
times $18.60 per hour).

The proposed re-registration
requirement would also increase the
paperwork burden associated with the
existing Aircraft Registration
Application collection (OMB No. 2120-
0042).

Annual Burden Estimate: Over 20
years, the FAA estimates 1,289,786
forms would need to be processed. Of
these forms, 188,379 would be for re-
registration and 1,101,407 would be for
renewal. As described in the
preliminary Regulatory Evaluation, the
FAA estimates processing costs of
$12.32 and $9.26, respectively, per
form. Over 20 years, these costs sum to
$12,519,856.52 (calculation: 188,379
times $12.32 plus 1,101,407 times
$9.26), for an annual cost of $625,992.83
(calculation: $12,519,856.52 divided by
20). The FAA estimates that it will take
0.391 hours to process each re-
registration form and 0.320 hours to
process each renewal form. This
difference comes from FAA’s
assumption that the time needed for
certain tasks in the renewal process
would be less than in the re-registration
process, as these tasks would be done
on-line, eliminating the need for paper
to be processed. Over 20 years, the time
to process all the re-registration and the
renewals forms equals 73,656.19 hours
and 352,450.19 hours, respectively, for
a total burden of 426,106.37 hours, and
an average annual burden of 21,305.32
hours.

The agency is soliciting comments
to—

(1) Evaluate whether the proposed
information requirement is necessary for
the proper performance of the functions
of the agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of the
agency’s estimate of the burden;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Individuals and organizations may
send comments on the information
collection requirement by May 28, 2008,
and should direct them to the address
listed in the ADDRESSES section at the
end of this preamble. Comments also
should be sent to the Office of
Management and Budget, Office of
Information and Regulatory Affairs,
Attention: Desk Officer for FAA, New
Executive Building, Room 10202, 725
17th Street, NW., Washington, DC
20053.

According to the 1995 amendments to
the Paperwork Reduction Act (5 CFR
1320.8(b)(2)(vi)), an agency may not
collect or sponsor the collection of
information, nor may it impose an
information collection requirement
unless it displays a currently valid OMB
control number. The OMB control
number for this information collection
will be published in the Federal
Register, after the Office of Management
and Budget approves it.

International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
comply with International Civil
Aviation Organization (ICAO) Standards
and Recommended Practices to the
maximum extent practicable. The FAA
has determined that there are no ICAO
Standards and Recommended Practices
that correspond to these proposed
regulations.

II. Regulatory Evaluation, Regulatory
Flexibility Determination, International
Trade Impact Assessment, and
Unfunded Mandates Assessment

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—-354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—39) prohibits agencies
from setting standards that create
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unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, this Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this proposed rule.
We suggest readers seeking greater
detail read the preliminary Regulatory
Evaluation, a copy of which we have
placed in the docket for this rulemaking.

In conducting these analyses, FAA
has determined that this proposed rule:
(1) Has benefits that justify its costs, (2)
is not an economically “significant
regulatory action” as defined in section
3(f) of Executive Order 12866, (3) is
“significant” as defined in DOT’s
Regulatory Policies and Procedures; (4)
would not have a significant economic
impact on a substantial number of small
entities; (5) would not create
unnecessary obstacles to the foreign
commerce of the United States; and (6)
would not impose an unfunded
mandate on State, local, or tribal
governments, or on the private sector by
exceeding the threshold identified
above. These analyses are summarized
below.

Total Costs and Benefits of This
Rulemaking

This proposed rule would mandate
that all aircraft owners re-register their
aircraft over a 3 year period, and then
renew these registrations on a 3 year
basis. Total estimated costs, over 20
years, range from $30.53 million ($16.50
million, discounted) to $33.03 million
($17.38 million, discounted). These
costs include both the costs to aircraft
owners as well as processing costs for
the Civil Aircraft Registry and include
costs savings from the proposed
elimination of the Triennial Program.

The primary benefit of this
rulemaking would be the increased
accuracy of the records within the
Aircraft Registry. Currently, over one
third of registered aircraft information is
incorrect. The FAA has concluded that
the level of accuracy in the system of
records must be significantly improved
in order to better serve the needs of the
users of the system as well as support

its own operations. Benefits would
accrue from improving the database as
well as improving the data collection
process.

Who Is Potentially Affected by This
Rulemaking

Private Sector

There are currently about 343,000
registered aircraft, of which about
239,000 are active aircraft. The FAA
expects about 239,000 aircraft to re-
register and then, every 3 years, renew
their certificate. The FAA also expects
between an additional 1,400 to 3,450
new aircraft to register each year.

Government

This proposal would increase the
workload on the Civil Aviation Registry,
which would have to process an
additional 1.22 million to 1.29 million
renewal and registration certificates
over a 20-year period. However, this
additional work would be partially
offset by the proposed elimination of the
Triennial Aircraft Registration Program.

Our Cost Assumptions and Sources of
Information

¢ Discount rate—7%;

e Period of analysis—2007 through
2026;

e All monetary values are expressed
in 2005 dollars;

e The FAA based projections on two
different annual growth rates for
aircraft—1.4% and 0.6%.

e The FAA uses the following unit
costs:

(a) $5—cost per aircraft for both re-
registration and renewal

(b) $37.20—hourly rate of an aircraft
owner’s time

(c) $12.32—FAA processing costs for
re-registration per applicant

(d) $9.26—FAA processing costs for
renewal per applicant

(e) $2.06—FAA processing costs for
the Triennial Program for each notice
sent

(f) $16.80—FAA processing costs for
the Triennial Program per reply

(g) The FAA based projections on two
different annual growth rates for
aircraft—1.4% and 0.6%.

A provision in the FAA Financing
Reform Proposal would, if enacted,
increase the re-registration and renewal
fee to $45, based on direct and allocable
indirect unit costs of the FAA Registry’s
Aircraft Registration Branch and an
allowance for FAA Headquarters’
overhead. This fee differs from the costs
used in this analysis for the re-
registration and renewal fee ($5), FAA
processing costs for re-registration per
applicant ($12.32), and FAA processing

costs for renewal per applicant ($9.26).
An explanation reconciling these cost
differences can be found in the
Addendum to the Initial Regulatory
Analysis, which can be found in the
docket for this rulemaking.

Benefits of This Rulemaking

The primary benefit of this
rulemaking would be the increased
accuracy of the records within the
Aircraft Registry. Currently, over one
third of registered aircraft information is
incorrect. Inaccurate records have many
negative consequences. For example,
FAA uses aircraft records to identify
owners of specific aircraft so that safety
related information, such as
airworthiness directives (ADs), can be
delivered to those owners, but because
of inaccuracies, many safety-related
mailings are returned without delivery.
Aircraft manufacturers also use aircraft
records for the same reasons, to send out
safety-related information. Law
enforcement and security agencies rely
upon FAA’s aircraft records to identify
and locate owners of aircraft.

The FAA has concluded that the level
of accuracy in the system of records
must be significantly improved in order
to better serve the needs of the users of
the system as well as support its own
operations. Specifically, benefits would
accrue from improving the database as
well as improving the data collection
process. The benefits from improving
the Registry database include cost
savings, better service for aircraft
owners, and help with law enforcement.
The benefits to be realized by improving
the data collection process also include
cost savings as well as a more accurate
response rate.

Costs of This Rulemaking

This rulemaking proposes that all
aircraft owners would have to re-register
their aircraft during a 3-year period
under guidelines to be published, that
all aircraft registrations would need to
be renewed every 3 years, and that the
present Triennial Program would be
eliminated in its entirety.

The FAA estimates that
approximately 239,000 aircraft would
each go through the proposed re-
registration process, and so would be
issued a new registration certificate,
each with an expiration date, over the
first three years of this rulemaking; it is
this expiration date, with the
subsequent renewals, that is at the heart
of this rulemaking and would help to
improve the Registry’s records. An
aircraft could also receive a new
certificate through the normal course of
business (NCB) renewal process. For
instance, if an aircraft was re-registered
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according to the schedule and was then
sold at a later date, the certificate issued
after the sale would be an NCB
transaction and not a transaction from
the re-registration schedule. In such a
case, its 3-year clock would start anew.
Over this 3-year period, approximately
188,400 of these 239,000 aircraft would
be re-registered due to the re-registration
requirement and 50,700 would receive
their re-registration certificate during
NCB. However, there would be
additional registration activity during
this time period, as the FAA assumes a
range for the annual growth in the
number of aircraft needing to register of
about 1,400 to about 3,350. As a result,
the FAA projects that 243,400 to
249,100 aircraft would either be re-
registered or initially registered over the
first 3 years of this proposal. As a result
of re-registration, 79%, or about
188,400, of the 239,000 aircraft would
be re-registered due to the re-registration
requirement, and 21%, or 50,700, would
receive their re-registration certificates
during NCB.

Following aircraft certificate re-
registration would be their renewal
every 3 years. In calculating the costs of
renewal, the FAA counts the number of
aircraft transactions that result in a new
certificate due both to an NCB action as
well as the number of aircraft
certificates issued due to the
rulemaking-mandated renewal program.
In addition, as in the first three years,
the FAA assumes an increase in the
number of aircraft needing to register,
reflecting the annual growth in the
number of aircraft.

The FAA estimates that the Registry
would process from 1.22 million to 1.29
million certificate actions over 20 years.
However, the Registry would achieve
cost savings with the elimination of the
Triennial Program. Over 20 years, the
proposal to replace the current system
with a 3-year re-registration program,
followed by a 3-year renewal cycle
would cost from $30.53 million ($16.50
million, discounted) to $33.03 million
($17.38 million, discounted).

The FAA examined two other
scenarios including 5 and 7 year
renewal cycles with the Triennial
Program eliminated. While these
scenarios had lower costs, their much
higher expected error rates would more
than offset any advantage that these
lower costs would bring, leading to
doubts as to the accuracy and usefulness
of the Registry’s database.

Initial Regulatory Flexibility
Determination

The Regulatory Flexibility Act of 1980
(RFA) establishes “as a principle of
regulatory issuance that agencies shall

endeavor, consistent with the objective
of the rule and of applicable statutes, to
fit regulatory and informational
requirements to the scale of the
business, organizations, and
governmental jurisdictions subject to
regulation.” To achieve that principle,
the RFA requires agencies to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions. The RFA covers a wide-range of
small entities, including small
businesses, not-for-profit organizations
and small governmental jurisdictions.

Agencies must perform a review to
determine whether a proposed or final
rule will have a significant economic
impact on a substantial number of small
entities. If the agency determines that it
will, the agency must prepare a
regulatory flexibility analysis as
described in the Act.

However, if an agency determines that
a proposed or final rule is not expected
to have a significant economic impact
on a substantial number of small
entities, section 605(b) of the RFA
provides that the head of the agency
may so certify and a regulatory
flexibility analysis is not required. The
certification must include a statement
providing the factual basis for this
determination, and the reasoning should
be clear.

This proposed rule would affect all
aircraft owners, through part 47, as all
aircraft owners would be required to re-
register and then periodically renew
their aircraft. The total cost per
certificate per aircraft owner is about
$26. An aircraft owner would renew his
or her certificate, on average, about 6
more times over a 20-year period for a
total of 7 certificate actions; assuming 7
certificate actions would result in costs
of about $181 over 20 years, or an
average cost of $9 per year. For a small
business that owned several aircraft, the
cost of this proposed rule to them would
be negligible and, therefore, not
significant.

Since annualized costs would be less
than 1% of annual median revenue, the
FAA believes that this proposed action
would not have a significant economic
impact on a substantial number of small
entities. The FAA calls for comments on
these assumptions; the FAA requests
that all comments be accompanied by
full documentation.

International Trade Impact Assessment

The Trade Agreements Act of 1979
prohibits Federal agencies from
establishing any standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Legitimate domestic objectives, such as

safety, are not considered unnecessary
obstacles. The statute also requires
consideration of international standards
and, where appropriate, that they be the
basis for U.S. standards. The FAA has
assessed the potential effect of this
NPRM and has determined that it would
have only a domestic impact and
therefore no affect on any trade-
sensitive activity.

Unfunded Mandates Assessment

The Unfunded Mandates Reform Act
of 1995 requires each Federal agency to
prepare a written statement assessing
the effects of any Federal mandate in a
proposed or final agency rule that may
result in an expenditure of $100 million
or more (adjusted annually for inflation)
in any one year by State, local, and
tribal governments, in the aggregate, or
by the private sector; such a mandate is
deemed to be a “‘significant regulatory
action.” The FAA currently uses an
inflation-adjusted value of $128.1
million in lieu of $100 million.

This proposed rule does not contain
such a mandate. The requirements of
Title I do not apply.

Executive Order 13132, Federalism

The FAA has analyzed this proposed
rule under the principles and criteria of
Executive Order 13132, Federalism. We
have determined that this action would
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, and therefore
would not have federalism implications.

Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this proposed
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 312(d) and involves no
extraordinary circumstances.

Regulations That Significantly Affect
Energy Supply, Distribution, or Use

The FAA has analyzed this NPRM
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). We
have determined that it is not a
“significant energy action” under the
executive order because it is not a
“significant regulatory action” under
Executive Order 12866, and it is not
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Additional Information
Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. We also invite comments relating
to the economic, environmental, energy,
or federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
please send only one copy of written
comments, or if you are filing comments
electronically, please submit your
comments only one time.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.

Proprietary or Confidential Business
Information

Do not file in the docket information
that you consider to be proprietary or
confidential business information. Send
or deliver this information directly to
the person identified in the FOR FURTHER
INFORMATION CONTACT section of this
document. You must mark the
information that you consider
proprietary or confidential. If you send
the information on a disk or CD-ROM,
mark the outside of the disk or CD-ROM
and also identify electronically within
the disk or CD-ROM the specific
information that is proprietary or
confidential.

Under 14 CFR 11.35(b), when we are
aware of proprietary information filed
with a comment, we do not place it in
the docket. We hold it in a separate file
to which the public does not have
access, and place a note in the docket
that we have received it. If we receive
a request to examine or copy this
information, we treat it as any other
request under the Freedom of
Information Act (5 U.S.C. 552). We
process such a request under the DOT
procedures found in 49 CFR part 7.

Internet by—

(1) Searching the Federal
eRulemaking Portal at (http://
www.regulations.gov);

(2) Visiting the FAA’s Regulations and
Policies web page at http://
www.faa.gov/regulations_policies/; or

(3) Accessing the Government
Printing Office’s Web page at http://
www.gpoaccess.gov/fr/index.html.

You can also get a copy by sending a
request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue,
SW., Washington, DC 20591, or by
calling (202) 267-9680. Make sure to
identify the docket number, notice
number, or amendment number of this
rulemaking.

You may access all documents the
FAA considered in developing this
proposed rule, including economic
analyses and technical reports, from the
internet through the Federal
eRulemaking Portal referenced in
paragraph (1).

List of Subjects in 14 CFR Part 47

Aircraft, Reporting and recordkeeping
requirements.

III. The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend Chapter I of Title 14,
Code of Federal Regulations, as follows:

PART 47—AIRCRAFT REGISTRATION

1. The authority citation for part 47
continues to read as follows:

Authority: 4 U.S.C. 1830; Pub. L. 108297,
118 Stat. 1095 (49 U.S.C. 40101 note, 49
U.S.C. 44101 note); 49 U.S.C. 106(g), 40113—
40114, 44101-44108, 44110-44113, 44703
44704, 44713, 45302, 46104, 46301.

PART 47—[AMENDED]

2. Amend 14 CFR part 47 by removing
the words “FAA Aircraft Registry”” and
“FAA Registry” wherever they appear
and adding, in their place, the word
“Registry”’.

§8§47.5, 47.7, 47.9, 47.11, 47.35, and 47.37
[Amended]

3. Amend 14 CFR part 47 by removing
the words “Application for Aircraft
Registration” and “application” and
adding, in their place, the words
““Aircraft Registration Application, AC
Form 8050-1" in the following places:

a. Section 47.5(a)

b. Section 47.7(a)

c. Section 47.9(a)

d. Section 47.11 (introductory text)

4. Amend 14 CFR part 47 by removing
the words “Application for Aircraft
Registration” and “application” and
adding, in their place, the words
“Aircraft Registration Application” in
the following places:

a. Section 47.5(c)

b. Section 47.7(c)(2)

c. Section 47.11(h)

§§47.5, 47.7, 47.8, 47.11, 47.31, and 47.43
[Amended]

5. Amend 14 CFR part 47 by removing
the words “Certificate of Aircraft
Registration” and “registration
certificate” and adding in their place,
the words “Certificate of Aircraft
Registration, AC Form 8050-3" in the
following places:

a. Section 47.5(c)

b. Section 47.7(d)

c. Section 47.8(c)

d. Section 47.11(e)

e. Section 47.31(a)

f. Section 47.43 (b)

§§47.9, 47.33, and 47.35 [Amended]

6. Amend 14 CFR part 47 by removing
the word “Administrator” and adding,
in its place, the word “FAA” in the
following places:

a. Section 47.9(e)

b. Sections 47.33(b) and 47.33(d)

c. Section 47.35(b)

7. Revise §47.1 to read as follows:

§47.1 Applicability.

This part prescribes the requirement
for registering aircraft under 49 U.S.C.
44101-44104. Subpart B applies to each
applicant for, and holder of, a Certificate
of Aircraft Registration, AC Form 8050—
3. Subpart C applies to each applicant
for, and holder of, a Dealer’s Aircraft
Registration Certificate, AC Form 8050—
6.

8. Amend §47.2 by adding the
definition of “Registry”” in alphabetical
order and by revising paragraphs (2) and
(3) of the definition of “U.S. citizen” to
read as follows:

§47.2 Definitions.

* * * * *

Registry means the FAA, Civil
Aviation Registry, Aircraft Registration
Branch.

* * * * *

U.S. citizen * * *

(2) A partnership each of whose
partners is an individual who is a
citizen of the United States.

(3) A corporation or association
organized under the laws of the United
States or a State, the District of
Columbia, or a territory or possession of
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the United States, of which the
president and at least two-thirds of the
board of directors and other managing
officers are citizens of the United States,
which is under the actual control of
citizens of the United States, and in
which at least 75 percent of the voting
interest is owned or controlled by
persons that are citizens of the United
States.

9. Amend §47.3 by revising paragraph
(a) to read as follows:

§47.3 Registration required.

(a) An aircraft may be registered
under 49 U.S.C. 44103 only when the
aircraft is not registered under the laws
of a foreign country and is—

(1) Owned by a citizen of the United
States;

(2) Owned by an individual citizen of
a foreign country lawfully admitted for
permanent residence in the United
States;

(3) Owned by a corporation not a
citizen of the United States when the
corporation is organized and doing
business under the laws of the United
States or a State within the United
States, and the aircraft is based and
primarily used in the United States; or

(4) An aircraft of—

(i) The United States Government; or

(ii) A State, the District of Columbia,
a territory or possession of the United
States, or a political subdivision of a

State, territory, or possession.
* * * * *

10. Revise the first sentence of

§47.7(d) introductory text to read as
follows:

§47.7 United States citizens and resident
aliens.
* * * * *

(d) Partnerships. A partnership may
apply for a Certificate of Aircraft
Registration, AC Form 8050-3, under 49
U.S.C. 44102 only if each partner,
whether a general or limited partner, is
an individual who is a citizen of the
United States. * * *

* * * * *

§47.8 [Amended]

11. Amend §47.8(c) by removing the
reference to “§47.41(a)(5)” and adding,
in its place, “§47.41(a)(3)".

§47.11 [Amended]

12. Amend §47.11(b)(1) by removing
the words “certificate of repossession on
FAA Form 8050—4" and adding, in its
place, the words “Certificate of
Repossession of Encumbered Aircraft,
FAA Form 8050—4".

13. Amend §47.13 by revising
paragraphs (a) through (f) to read as
follows:

§47.13 Signatures and instruments made
by representatives.

(a) Each person signing an Aircraft
Registration Application, AC Form
8050-1, or a document submitted as
supporting evidence under this part,
must sign in ink. The Aircraft
Registration Application must also have
the typed or legibly printed name of
each signer in the signature block.

(b) When one or more persons doing
business under a trade name submits an
Aircraft Registration Application, a
document submitted as supporting
evidence under this part, or a request for
cancellation of a Certificate of Aircraft
Registration, AC Form 8050-3, the
application, document, or request must
be signed by, or on behalf of, each
person who shares title to the aircraft.

(c) When an agent submits an Aircraft
Registration Application, a document
submitted as supporting evidence under
this part, or a request for cancellation of
a Certificate of Aircraft Registration, on
behalf of the owner, he must—

(1) State the name of the owner on the
application, document, or request;

(2) Sign as agent or attorney-in-fact on
the application, document, or request;
and

(3) Submit a signed power of attorney,
or a true copy thereof certified under
§49.21 of this chapter, with the
application, document, or request.

(d) When a corporation submits an
Aircraft Registration Application, a
document submitted as supporting
evidence under this part, or a request for
cancellation of a Certificate of Aircraft
Registration, it must—

(1) Have an authorized person sign
the application, document, or request;

(2) Show the title of the signer’s office
on the application, document, or
request; and

(3) Submit a copy of the authorization
from the board of directors to sign for
the corporation, certified as true under
§49.21 of this chapter by a corporate
officer or other person in a managerial
position therein, with the application,
document, or request, unless—

(i) The signer of the application,
document, or request is a corporate
officer or other person in a managerial
position in the corporation and the title
of his office is stated in connection with
his signature; or

(ii) A valid authorization to sign is on
file at the Registry.

(4) The provisions of paragraph (d)(3)
of this section do not apply to an
irrevocable deregistration and export
request authorization when an
irrevocable deregistration and export
request authorization under the Cape
Town Treaty is signed by a corporate
officer and is filed with the Registry.

(e) When a partnership submits an
Aircraft Registration Application, a
document submitted as supporting
evidence under this part, or a request for
cancellation of a Certificate of Aircraft
Registration, it must—

(1) State the full name of the
partnership on the application,
document, or request;

(2) State the name of each general
partner on the application, document, or
request; and

(3) Have a general partner sign the
application, document, or request.

(f) When co-owners, who are not
engaged in business as partners, submit
an Aircraft Registration Application, a
document submitted as supporting
evidence under this part, or a request for
cancellation of a Certificate of Aircraft
Registration, each person who shares
title to the aircraft under the
arrangement must sign the application,

document or request.
* * * * *

14. Amend §47.15 by:

a. Removing the word ““identification”
wherever it appears, and adding, in its
place the word “registration”;

b. Revising paragraphs (a)
introductory text, (a)(2), (c), the first
sentence of paragraph (d), and (f);

c. Redesignating the undesignated
paragraph following paragraph (a)(3) as
(a)(4) and revising it; and

d. Adding paragraphs (i) and (j) to
read as set forth below.

§47.15 Registration number.

(a) Number required. An applicant for
aircraft registration must place a U.S.
registration number (registration mark)
on his Aircraft Registration Application,
AC Form 8050-1, and on any evidence
submitted with the application. There is
no charge for the assignment of numbers
provided in this paragraph. This
paragraph does not apply to an aircraft
manufacturer who applies for a group of
U.S. registration numbers under
paragraph (c) of this section; a person
who applies for a special registration
number under paragraphs (d) through (f)
of this section; or a holder of a Dealer’s
Aircraft Registration Certificate, AC
Form 8050-6, who applies for a
temporary registration number under
§47.16.

* * * * *

(2) Aircraft last previously registered
in the United States. Unless the
applicant applies for a different number
under paragraphs (d) through (f) of this
section, the applicant must place the
U.S. registration number that is already
assigned to the aircraft on his Aircraft
Registration Application, and the
supporting evidence. If there is no
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number assigned, the applicant must
obtain a U.S. registration number from
the Registry by request in writing
describing the aircraft by make, model,
and serial number.

* * * * *

(4) Duration of a U.S. registration
number assignment. Authority to use
the registration number obtained under
paragraph (a)(1), (2), or (3) of this
section expires 90 days after the date it
is issued unless the applicant submits
an Aircraft Registration Application and
complies with §47.33 or §47.37, as
applicable, within that period of time.
However, the applicant may obtain an
extension of this 90-day period from the
Registry if the applicant shows that the
delay in complying with that section is
due to circumstances beyond the
applicant’s control.

* * * * *

(c) An aircraft manufacturer may
apply to the Registry for enough U.S.
registration numbers to supply
estimated production for the next 18
months. There is no charge for this
allocation of numbers.

(d) Any available, unassigned U.S.
registration number may be assigned as
a special registration number. * * *

* * * * *

(f) The Registry authorizes a special
registration number change on the
Assignment of Special Registration
Numbers, AC Form 8050-64. The
authorization expires one year from the
date the Registry issues an Assignment
of Special Registration Numbers unless
the special registration number is
permanently placed on the aircraft.
Within five days after the special
registration number is placed on the
aircraft, the owner must complete and
sign the Assignment of Special
Registration Numbers, state the date the
number was placed on the aircraft, and
return the original form to the Registry.
The duplicate of the Assignment of
Special Registration Numbers and the
present Certificate of Aircraft
Registration, AC Form 8050-3, must be
carried in the aircraft as temporary
authority to operate it. This temporary
authority is valid until the date the
owner receives the revised Certificate of
Aircraft Registration showing the new
registration number, but in no case is it
valid for more than 120 days from the
date the number is placed on the
aircraft.

* * * * *

(i) When aircraft registration has
ended, as described in §47.41(a), the
assignment of a registration number to
an aircraft is no longer authorized for
use except as provided in §47.31(b) and
will be cancelled:

(1) Following the date established in
§47.40(a)(2) for any aircraft that has not
been re-registered under § 47.40(a);

(2) Following the expiration date
shown on the Certificate of Aircraft
Registration for any aircraft whose
registration has not been renewed under
§47.40(c);

(3) Following the expiration date
shown on the Dealer’s Aircraft
Registration Certificate, AC Form 8050—
6, for any aircraft registered under
subpart C of this part, when the
certificate has not been renewed, and
the owner has not applied for
registration in accordance with §47.31;
or

(4) When ownership has transferred—

(i) Six months after first receipt of
notice of aircraft sale or evidence of
ownership from the last registered
owner or successive owners, and an
Aircraft Registration Application has
not been submitted.

(ii) Six months after evidence of
ownership authorized under §47.67 has
been submitted, and the applicant has
not met the requirements of this part.

(iii) Twelve months after a new owner
has submitted evidence of ownership
and an Aircraft Registration Application
under §47.31, and the applicant has not
met the requirements of this part.

(j) At the time an assignment of
registration number is cancelled, the
number may be reserved for one year in
the name of the last owner of record if
a request has been submitted with the
fee required by §47.17. If the request for
reservation and fee are not submitted
prior to cancellation, the registration
number is unavailable for assignment
for a period of five years.

§47.16 [Amended]

15. Amend §47.16(a) by removing the
words ‘“Dealer’s Aircraft Registration
Certificates” and adding, in their place,
the words “Dealer’s Aircraft Registration
Certificates, AC Form 8050-6,.

16. Amend §47.17 by revising
paragraphs (a)(1), (4), (5), and (6) to read
as follows:

§47.17 Fees.
(a] * % %

(1) Certificate of Aircraft Registration

(each aircraft) or renewal thereof $5.00
(4) Special registration number

(each number) .......ccocevvrveiineenen. 10.00
(5) Changed, reassigned, or re-

served registration number ........... 10.00
(6) Replacement Certificate of Air-

craft Registration ..........ccccccoeeienis 2.00

* * * * *

17. Amend §47.31 as follows:

a. Remove the words “Aircraft Bill of
Sale, ACC Form 8050-2" where they
appear in paragraph (a)(2), and add, in
their place, the words ““Aircraft Bill of
Sale, AC Form 8050-2"";

b. Revise paragraph (b) to read as set
forth below; and

c. Remove paragraph (c).

The revisions read as follows:

§47.31 Application.

* * * * *

(b) After compliance with paragraph
(a) of this section, the applicant of an
aircraft last previously registered in the
United States must carry the second
duplicate copy (pink) of the Aircraft
Registration Application in the aircraft
as temporary authority to operate
without registration.

(1) This temporary authority is valid
for operation within the United States
until the date the applicant receives the
Certificate of Aircraft Registration or
until the date the FAA denies the
application, but in no case for more than
90 days after the date the applicant
signs the application. If by 90 days after
the date the applicant signs the Aircraft
Registration Application, the FAA has
neither issued the Certificate of Aircraft
Registration nor denied the application,
the Registry will issue a letter of
extension that serves as authority to
continue to operate the aircraft without
registration while it is carried in the
aircraft.

(2) This temporary authority is not
available in connection with any
Aircraft Registration Application
received when 12 months have passed
since the receipt of the first application
following transfer of ownership by the
last registered owner.

(3) If there is no registration number
assigned at the time application for
registration is made, the second
duplicate copy (pink) of the Aircraft
Registration Application may not be
used as temporary authority to operate
the aircraft.

18. Amend §47.33 by removing the
word ““identification” where it appears
in paragraph (c), and adding, in its
place, the word “registration’’; and
revising paragraph (a)(2) to read as
follows:

§47.33 Aircraft not previously registered
anywhere.

(a) * k%

(2) Submits with his Aircraft
Registration Application, AC Form
8050-1, an Aircraft Bill of Sale, AC
Form 8050-2, signed by the seller, an
equivalent bill of sale, or other evidence
of ownership authorized by §47.11.

* * * * *
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19. Revise §47.39 to read as follows:

§47.39 Effective date of registration.

An aircraft is registered on the date
the Registry determines that the
submissions meet the requirements of
this part. The effective date of
registration is shown by a date stamp on
the Aircraft Registration Application,
AC Form 8050-1, and as the date of
issuance on the Certificate of Aircraft
Registration, AC Form 8050-3.

20. Add §47.40 to read as follows:

§47.40 Registration Expiration and
Renewal.

(a) Re-registration. Each aircraft
registered under this part before
[effective date of final rule] must be re-
registered in accordance with this
paragraph.

(1) Each applicant for re-registration
must comply with §47.31, regardless of
the year in which the aircraft was
registered. Each holder of a Certificate of
Aircraft Registration, AC Form 8050-3,
must apply between October 1, 2008,
and September 30, 2011, according to
the following schedule:

If the certificate
was issued in

Then, you must
re-register between

January ............... 10/1/08 and 12/31/08.
February .. 1/1/09 and 3/31/09.
March ...... 4/1/09 and 6/30/09.
April ..... 7/1/09 and 9/30/09.
May ..... 10/1/09 and 12/31/09.
June 1/1/10 and 3/31/10.
July ...... 4/1/10 and 6/30/10.
August ........ 7/1/10 and 9/30/10.
September ...... 10/1/10 and 12/31/10.
October ...... 1/1/11 and 3/31/11.
November ... ... | 4/1/11 and 6/30/11.
December ............. 7/1/11 and 9/30/11.

(2) A Certificate of Aircraft
Registration issued before [effective date
of final rule] expires at the end of the
3-month period identified in the table
that corresponds with the month the
certificate was issued.

(3) The second duplicate copy (pink)
of the Aircraft Registration Application,
AC Form 8050-1, may not be used as
temporary authority to operate an
aircraft that is being re-registered. The
Registry may postpone the expiration
date established in paragraph (a)(2)
above, if application for re-registration
has been made at least 45 days before
that expiration date, and registration
cannot be accomplished by the final
date. Postponement will not be granted
to an aircraft re-registered outside of the
schedule in paragraph (1) of this
section.

(4) A Certificate of Aircraft
Registration issued under this paragraph
(a) expires three years after the last day
of the month in which it is issued.

(b) Initial Registration. A Certificate of
Aircraft Registration issued in
accordance with §47.31 expires three
years after the last day of the month in
which it is issued.

(c) Renewal. Each holder of a
Certificate of Aircraft Registration
containing an expiration date may apply
for renewal by submitting a completed
Aircraft Registration Renewal, AC Form
8050-XXX, and the fee required by
§47.17. The Aircraft Registration
Renewal and fee should be submitted at
least 90 days before the certificate’s
expiration date to facilitate timely
issuance and delivery of the new
certificate before expiration. A
certificate issued under this paragraph
expires three years from the expiration
date of the previous certificate.

21. Amend §47.41 by—

a. Removing paragraphs (a)(2) and
(a)(4);

b. Redesignating paragraph (a)(3) as
(a)(2) and paragraphs (a)(5) through
(a)(9) as paragraphs (a)(3) through (a)(7);

¢. Removing the semi-colon at the end
of paragraphs (a)(1) through (a)(4) and
adding in their place a period, and
removing the phrase ““; or” at the end of
paragraph (a)(5) and adding, in its place,
a period; and

d. Revising the introductory text of
paragraph (a) and adding paragraph (b)
(4) to read as follows:

§47.41 Duration and return of Certificate.

(a) Each Certificate of Aircraft
Registration, AC Form 8050-3, issued
by the FAA under this subpart is
effective, unless registration has ended
by reason of having been revoked,
canceled, expired, or the ownership is
transferred, until the date upon which

one of the following events occurs:
* * * * *

(b) * % %

(4) If the certificate is not available, a
statement describing the aircraft, stating
the reason the certificate is not
available, must be submitted to the
Registry within the time required by this
section.

22. Revise §47.43(b) to read as
follows:

§47.43 Invalid registration.
* * * * *

(b) If the registration of an aircraft is
invalid under paragraph (a) of this
section, the holder of the invalid
Certificate of Aircraft Registration, AC
Form 8050-3, must return it as soon as
possible to the Registry.

23. Revise §47.45 to read as follows:

§47.45 Change of address.

Within 30 days after any change in
the mailing address or permanent

residence of a registrant, the registrant
must notify the Registry in writing of
the change of address. If a post office
box or mailing drop is used for mailing
purposes, the registrant’s physical
address or location must also be shown.
Upon acceptance, the Registry will
issue, without charge, a revised
Certificate of Aircraft Registration, AC
Form 8050-3, reflecting the new mailing
address.

24. Amend §47.47 by revising the
introductory text of paragraph (a) and
paragraph (a)(1) as follows:

§47.47 Cancellation of Certificate for
export purpose.

(a) The holder of a Certificate of
Aircraft Registration, AC Form 8050-3,
or the holder of an irrevocable
deregistration and export request
authorization recognized under the
Cape Town Treaty and filed with FAA
who wishes to cancel the Certificate of
Aircraft Registration for the purpose of
export must submit to the Registry—

(1) A written request for cancellation
of the Certificate of Aircraft Registration
describing the aircraft by make, model,
and serial number, stating the U.S.
registration number and the country to
which the aircraft will be exported;

* * * * *

25. Revise § 47.49 to read as follows:

§47.49 Replacement of Certificate.

(a) If the original Certificate of Aircraft
Registration, AC Form 8050-3, is lost,
stolen, or mutilated, the registered
owner may submit to the Registry a
written request that states the reason a
replacement certificate is needed, and
the fee required by § 47.17. The Registry
will send a replacement certificate to
the registered owner’s mailing address
or to another mailing address if
requested in writing by the registered
owner.

(b) The registered owner may request
a temporary Certificate of Aircraft
Registration pending receipt of a
replacement certificate. The Registry
issues a temporary Certificate of Aircraft
Registration in the form of a fax that
must be carried in the aircraft until
receipt of the replacement certificate.

§47.51

26. Remove and reserve §47.51.

27. Amend §47.61 by—

a. Revising the section heading:

b. Removing the word “Dealers”” from
paragraph (b), and adding, in its place,
the word ““Dealer’s”’; and

c. Revising the introductory text of
paragraph (a) and paragraph (a)(2) and
adding paragraph (c) to read as follows:

[Removed and Reserved]
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§47.61 Dealer’s Aircraft Registration
Certificates.

(a) The FAA issues a Dealer’s Aircraft
Registration Certificate, AC Form 8050—
6, to U.S. manufacturers and dealers
to—

* * * * *

(2) Facilitate operating,
demonstrating, and merchandising
aircraft by the manufacturer or dealer
without the burden of obtaining a
Certificate of Aircraft Registration, AC
Form 8050-3, for each aircraft with each
transfer of ownership, under Subpart B
of this part.

* * * * *

(c) If the Dealer’s Aircraft Registration
Certificate expires under §47.71, and an
aircraft is registered under this Subpart,
application for registration must be
made under §47.31, or the assignment
of registration number may be cancelled
in accordance with §47.15(i)(3).

§47.63 [Amended]

28. Amend §47.63(a) by removing the
words “An Application for Dealers’”
Aircraft Registration Certificates’ and
adding, in their place, the words “A
Dealer’s Aircraft Registration Certificate
Application”.

29. Revise §47.65 to read as follows:

§47.65 Eligibility.

To be eligible for a Dealer’s Aircraft
Registration Certificate, AC Form 8050—
6, the applicant must have an
established place of business in the
United States, must be substantially
engaged in manufacturing or selling
aircraft, and must be a citizen of the
United States, as defined by 49 U.S.C.
40102 (a)(15).

30. Revise §47.67 to read as follows:

§47.67 Evidence of ownership.

Before using a Dealer’s Aircraft
Registration Certificate, AC Form 8050—
6, for operating the aircraft, the holder
of the certificate (other than a
manufacturer) must send to the Registry
evidence of ownership under §47.11.
An Aircraft Bill of Sale, AC Form 8050—
2, or its equivalent, may be used as
evidence of ownership. There is no
recording fee.

§47.69 [Amended]

31. Amend §47.69 by removing the
words ‘“Dealer’s Aircraft Registration
Certificate” in the introductory text, and
adding, in their place, the words
“Dealer’s Aircraft Registration
Certificate, AC Form 8050-6".

32. Amend §47.71 by—

a. Removing the words “Dealer’s
Aircraft Registration Certificate” in
paragraph (a), and adding, in their
place, the words “Dealer’s Aircraft

Registration Certificate, AC Form 8050-
6,”; and

b. Revising paragraph (b) to read as
follows:

§47.71 Duration of Certificate; change of
status.
* * * * *

(b) The holder of a Dealer’s Aircraft
Registration Certificate must
immediately notify the Registry of any
of the following—

(1) A change of name;

(2) A change of address;

(3) A change that affects status as a
citizen of the United States; or

(4) The discontinuance of business.

Issued in Washington, DC, on February 21,
2008.

James J. Ballough

Director, Flight Standards Service.

[FR Doc. E8—3822 Filed 2—27-08; 8:45 am]
BILLING CODE 4910-13-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404, 405, and 416
[Docket No. SSA 2007-0053]
RIN 0960-AG54

Compassionate Allowances for
Cancers; Office of the Commissioner,
Hearing

AGENCY: Social Security Administration
(SSA).

ACTION: Advance Notice of Proposed
Rulemaking; Announcement of Public
Hearing and Limited Reopening of
Comment Period.

SUMMARY: We are considering ways to
quickly identify diseases and other
serious medical conditions that
obviously meet the definition of
disability under the Social Security Act
(the Act) and can be identified with
minimal objective medical information.
We are calling this method
“Compassionate Allowances.” We held
one public hearing already and plan to
hold additional public hearings this
year. This is the second hearing in the
series. The purpose of this hearing is to
obtain your views about the advisability
and possible methods of identifying and
implementing compassionate
allowances for children and adults with
cancers. Our first hearing, on December
4-5, 2007, dealt with rare diseases. We
will address other kinds of medical
conditions in later hearings.

DATES: This hearing will be held April
7, 2008, between 8:45 a.m. and 5:30
p-m. Eastern Standard Time (EST), in
Boston, MA. The hearing will be held at
7 Cambridge Center, Cambridge, MA,

02142, at the Broad Institute
Auditorium of the Massachusetts
Institute of Technology. While the
public is welcome to attend the hearing,
only invited witnesses will present
testimony. You may also watch the
proceedings live via webcast beginning
at 9 a.m. Eastern Standard Time (EST).
You may access the webcast link for the
hearing on the Social Security
Administration Web page at http://
www.socialsecurity.gov/
compassionateallowances/
hearings0407.htm.

ADDRESSES: You may submit written
comments about the compassionate
allowances initiative with respect to
children and adults with cancers, as
well as topics covered at the hearing by:
(1) Internet through the Federal
eRulemaking Portal at http://
www.regulations.gov; (2) e-mail
addressed to
Compassionate.Allowances@ssa.gov; or
(3) mail to Diane Braunstein, Director,
Office of Compassionate Allowances
and Listings Improvements, ODP,
ODISP, Social Security Administration,
4468 Annex, 6401 Security Boulevard,
Baltimore, MD 21235-6401. We must
receive written comments by May 9,
2008.

FOR FURTHER INFORMATION CONTACT:
Compassionate.Allowances@ssa.gov.
You may also mail inquiries about this
meeting to Diane Braunstein, Director,
Office of Compassionate Allowances
and Listings Improvements, ODP,
ODISP, Social Security Administration,
4468 Annex, 6401 Security Boulevard,
Baltimore, MD 21235-6401. For
information on eligibility or filing for
benefits, call our national toll-free
number 1-800-772-1213 or TTY 1-
800-325—-0778, or visit our Internet site,
Social Security Online, at http://
www.socialsecurity.gov.

SUPPLEMENTARY INFORMATION:

Background

Under titles I and XVI of the Act, we
pay benefits to individuals who meet
our rules for entitlement and have
medically determinable physical or
mental impairments that are severe
enough to meet the definition of
disability in the Act. The rules for
determining disability can be very
complicated, but some individuals have
such serious medical conditions that
their conditions obviously meet our
disability standards. To better address
the needs of these individuals, we are
looking into ways to allow benefits as
quickly as possible.

On July 31, 2007, we published an
advance notice of proposed rulemaking
(ANPRM) in the Federal Register to
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solicit the public’s views on what
standards we should use for making
compassionate allowances, methods we
might use to identify compassionate
allowances and suggestions for how to
implement those standards and
methods. (See 72 FR 41649.) You may
read the ANPRM at http://
www.gpoaccess.gov/fr/index.html or at
http://www.regulations.gov, where you
may also read the public comments we
received. The 60-day comment period
on the overall compassionate allowance
initiative ended on October 1, 2007. We
reopened the comment period in
connection with our first public hearing
in order to receive comments with
respect to children and adults with rare
diseases. This notice constitutes a
limited reopening of the comment
period with respect to children and
adults with cancers, as well as topics
covered at the hearing on April 7, 2008.

Will We Respond to Your Comments?

We will carefully consider your
comments, although we will not
respond directly to comments sent in
response to this notice or the hearing.
Thereafter, we will decide whether to
implement the compassionate
allowance initiative and, if so, how the
initiative will be implemented. If we
decide to issue regulations addressing
compassionate allowances, we will
publish a notice of proposed rulemaking
(NPRM) in the Federal Register. In
accordance with the usual rulemaking
procedures we follow, you will have a
chance to comment on the revisions we
propose in the NPRM, and we will
summarize and respond to the
significant comments in the preamble to
any final rules.

Additional Hearings

We held a hearing on rare diseases on
December 4 and 5, 2007. You may
access a transcript of the hearing at
www.regulations.gov, when it becomes
available. We plan to hold additional
hearings on chronic conditions and
traumatic injuries, and will announce
those hearings later with notices in the
Federal Register.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security—
Disability Insurance; 96.006, Supplemental
Security Income. (72 FR 62608)

Dated: February 6, 2008.
Michael J. Astrue,
Commissioner of Social Security.
[FR Doc. E8-3720 Filed 2—-27-08; 8:45 am]|
BILLING CODE 4191-02-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG-124590-07]

RIN 1545-BG11

Guidance Regarding Foreign Base
Company Sales Income

AGENCY: Internal Revenue Service (IRS),
Treasury Department.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations that provide
guidance relating to foreign base
company sales income, as defined in
section 954(d), in cases in which
personal property sold by a controlled
foreign corporation (CFC) is
manufactured, produced, or constructed
pursuant to a contract manufacturing
arrangement or by one or more branches
of the CFC. These regulations, in
general, will affect CFCs and their
United States shareholders. Certain
portions of these proposed regulations
restate changes to § 1.954—3(a)(4) that
were contained in former proposed
regulations.

DATES: Written or electronic comments
and requests for a public hearing must
be received by May 28, 2008.
ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-124590-07),
Internal Revenue Service, PO Box 7604,
Ben Franklin Station, Washington, DC
20044 or send electronically, via the
Federal eRulemaking Portal at
www.regulations.gov (IRS REG—
121509-00).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Ethan Atticks, (202) 622-3840;
concerning submissions of comments,
Kelly Banks, (202) 622—0392 (not toll-
free numbers).

SUPPLEMENTARY INFORMATION:

Background

A. Foreign Base Company Sales Income

Under section 951(a)(1)(A)(i), a
United States shareholder of a CFC
includes in gross income its pro rata
share of the CFC’s subpart F income for
the CFC’s taxable year which ends with
or within the taxable year of the
shareholder. Section 952(a)(2) defines
the term ‘““subpart F income” to mean,
in part, “foreign base company income.”
Section 954(a)(2) defines “foreign base
company income” to include foreign
base company sales income (FBCSI) for
the taxable year. Section 954(d)(1)
defines FBCSI to mean income derived

by a CFC in connection with (1) the
purchase of personal property from a
related person and its sale to any
person, (2) the sale of personal property
to any person on behalf of a related
person, (3) the purchase of personal
property from any person and its sale to
a related person, or (4) the purchase of
personal property from any person on
behalf of a related person, provided (in
all of these cases) that the property both
is manufactured, produced, grown or
extracted outside of the CFC’s country
of organization and is sold for use,
consumption or disposition outside of
such country.

The Treasury regulations further
define FBCSI and the applicable
exceptions from FBCSI. These
exceptions from FBCSI are contained in
§1.954-3(a)(2), which addresses
personal property manufactured,
produced, constructed, grown, or
extracted within the CFC’s country of
organization (the same country
manufacture exception), § 1.954-3(a)(3),
which addresses personal property sold
for use, consumption or disposition
within the CFC’s country of
organization, and § 1.954-3(a)(4) which
addresses personal property
manufactured, produced or constructed
by the CFC (the manufacturing
exception).

Section 1.954-3(a)(4)(i) provides that
FBCSI does not include income of a CFC
derived in connection with the sale of
personal property manufactured,
produced, or constructed by such
corporation in whole or in part from
personal property which it has
purchased. It then states generally that
a foreign corporation is considered to
have manufactured, produced, or
constructed personal property which it
sells if the property sold is in effect not
the property which it purchased.
Specifically, § 1.954—3(a)(4)(i) states that
personal property sold will be
considered as not being the property
purchased if the provisions of § 1.954—
3(a)(4)(ii) or (iii) are satisfied.

Section 1.954—3(a)(4)(ii) and (iii) set
forth two separate tests to determine
whether a CFC is considered to
manufacture, produce, or construct
personal property that it sells. First,
§1.954-3(a)(4)(ii) sets forth a
“substantial transformation” test,
pursuant to which if personal property
is substantially transformed prior to
sale, the property sold will be treated as
having been manufactured, produced, or
constructed by the selling corporation.
Examples of substantial transformation
provided in the regulations include the
conversion of wood pulp to paper, steel
rods to screws and bolts, and tuna fish
to canned tuna. Second, § 1.954—
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3(a)(4)(iii) sets forth a general
“substantive test” and a safe harbor that
apply when purchased property is used
by the CFC as a component part of
personal property that is sold by the
CFC. Under the substantive test, the sale
of personal property will be treated as
the sale of a product manufactured by
the CFC rather than the sale of
component parts if the operations
conducted by the CFC in connection
with the property are substantial in
nature and generally considered to
constitute the manufacture, production,
or construction of the property. The
assembly of automobiles from
component parts is provided as an
example of an activity considered to be
substantial in nature and generally
considered to constitute the
manufacture of a product. Under the
safe harbor, without limiting the
application of the substantive test, the
operations of a selling corporation in
connection with the use of purchased
property as a component part of the
personal property that is sold will be
considered to constitute the
manufacture of a product if in
connection with such property
conversion costs (direct labor and
factory burden) of such corporation
account for 20 percent or more of the
total cost of goods sold. Section 1.954—
3(a)(4)(iii) makes clear that, in no event,
however, will packaging, prepackaging,
labeling, or minor assembly operations
constitute the manufacture, production,
or construction of property for purposes
of section 954(d)(1). For purposes of this
preamble, satisfaction of the
requirements of § 1.954-3(a)(4)(ii) or
(iii) will be referred to as satisfaction of
the “physical manufacturing test.”

B. The Branch Rule

In addition to the general FBCSI rules
of section 954(d)(1), section 954(d)(2)
provides a special rule for purposes of
determining FBCSI if a CFC carries on
activities through a branch or similar
establishment outside its country of
organization and the carrying on of such
activities has substantially the same
effect as if such branch or similar
establishment were a wholly owned
subsidiary corporation (the branch rule).
Under the branch rule, to the extent
prescribed by regulations, the income
attributable to the carrying on of such
activities is treated as income derived
by a wholly owned subsidiary of the
CFC and constitutes FBCSI of the CFC.
Section 1.954-3(b)(1)(i) (addressing
sales or purchase branches) and (ii)
(addressing manufacturing branches)
provide rules on the application of the
branch rule. The purpose of the branch
rule is to prevent a CFC from using a

foreign branch to avoid the application
of the FBCSI rules. Absent the branch
rule, a CFC could engage in purchasing
or manufacturing activities with respect
to personal property in a high-tax
jurisdiction and selling activities with
respect to the property in a low-tax
jurisdiction without incurring FBCSI. In
such a case, the sales income would not
be FBCSI to the CFC because the same
person would be purchasing or
manufacturing the personal property
and selling the personal property. The
branch rule therefore treats a sales,
purchase, or manufacturing branch
located outside of the country of
organization of the CFC as a separate
corporation so as to create a related
party transaction between the branch
and the remainder of the CFC for
purposes of determining FBCSI.

With respect to manufacturing
branches, § 1.954-3(b)(1)(ii)(a) provides
that if a CFC carries on manufacturing,
producing, constructing, growing, or
extracting activities by or through a
branch or similar establishment located
outside of its country of organization
and the use of that branch or similar
establishment for such activities with
respect to personal property purchased
or sold by or through the remainder of
the CFC has substantially the same tax
effect as if that branch or similar
establishment were a wholly owned
subsidiary corporation of such CFC, that
branch or similar establishment and the
remainder of the CFC will be treated as
separate corporations for purposes of
determining FBCSI of such CFC. Section
1.954-3(b)(1)(ii)(b) provides that the use
of a manufacturing branch or similar
establishment will be considered to
have substantially the same tax effect as
if it were a wholly owned subsidiary
corporation of the CFC if the tax
imposed on the income derived by the
remainder of the CFC satisfies the test
set forth in § 1.954-3(b)(1)(ii)(b) (the
manufacturing branch tax rate disparity
test). There is also a separate tax rate
disparity test which applies to sales or
purchase branches under § 1.954—
3(b)(1)(1)(b) (the sales branch tax rate
disparity test).

For purposes of the manufacturing
branch tax rate disparity test, the
income considered to be derived by the
remainder of the CFC is determined first
by applying the rules of § 1.954—
3(b)(2)(@i) which treat the CFC and the
manufacturing branch as separate
corporations, and then by determining
the income of the CFC that would be
FBCSI under section 954(d)(1) and
§1.954-3(a)(1) if the CFC and the
branch were separate corporations (but
without applying the exceptions

contained in § 1.954-3(a)(2), (3), and
(4)).
Specifically, § 1.954-3(b)(2)(i)(a)
treats the remainder of the CFC and the
manufacturing branch as separate
corporations. In addition, § 1.954—
3(b)(2)(i)(b) and (c) deem purchases or
sales to be made “on behalf of”’ a related
person to take into account that the
remainder of the CFC and the branch are
treated as separate corporations. Section
1.954-3(b)(2)(i)(b) addresses sales and
purchase branches by treating selling or
purchasing activities conducted through
a branch or similar establishment with
respect to personal property as
performed on behalf of the CFC if the
CFC manufactures, produces,
constructs, grows, extracts, purchases,
or sells that same property. Section
1.954-3(b)(2)(i)(c) provides a corollary
rule addressing manufacturing
branches, pursuant to which the
purchase or sale of personal property by
the remainder of the CFC is treated as
performed on behalf of a branch that
manufactures, produces, constructs,
grows, or extracts that property. The
general rule of § 1.954—3(a)(1) is then
applied to determine the income that
would be FBCSI if the branch and the
remainder of the CFC were separate
corporations subject to the “on behalf
of” related party transactions described
above.

Section 1.954-3(b)(1)(ii)(b) provides
that the manufacturing branch tax rate
disparity test is satisfied if the income
that would be FBCSI after applying
these special rules is taxed in the year
when earned at an effective rate of tax
that is less than 90 percent of, and at
least 5 percentage points less than, the
hypothetical effective rate of tax. The
hypothetical effective rate of tax is the
effective rate of tax which would apply
to such income under the laws of the
country in which the manufacturing
branch is located, if, under the laws of
such country, the entire income of the
CFC were considered derived by such
CFC from sources within such country
from doing business through a
permanent establishment therein,
received in such country, and allocable
to such permanent establishment, and
the CFC were created or organized
under the laws of, and managed and
controlled in, such country.

If the manufacturing branch tax rate
disparity test is satisfied, § 1.954—
3(b)(1)(ii)(a) then treats the branch and
the remainder of the CFC as separate
corporations and the special rules of
§ 1.954-3(b)(2)(ii) are applied for
purposes of determining FBCSI. Section
1.954-3(b)(2)(ii)(a) through (c) provide
separate CFC and related party rules
that mirror § 1.954-3(b)(2)(i)(a) through
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(c). Section 1.954-3(b)(2)(ii)(d) through
(f) provide special rules to prevent
double counting of FBCSI and to align
treatment of branches with the
treatment of separate CFCs. In
particular, § 1.954-3(b)(2)(ii)(e) provides
that income derived by a branch or
similar establishment, or by the
remainder of the CFC, will not be FBCSI
if the income would not be so
considered if it were derived by a
separate CFC under like circumstances.

C. Legal Developments

In Rev. Rul. 75-7 (1975—1 CB 244),
revoked by Rev. Rul. 97-48 (1997-2 CB
89), the IRS considered a case in which
a CFC purchased raw material from
related persons outside of its country of
organization, contracted with an
unrelated manufacturer located outside
of its country of organization to process
the raw material into a finished product,
and then sold the finished product to
unrelated persons outside of its country
of organization. Under the terms of the
arrangement, the contract manufacturer
was paid a conversion fee. The raw
material, work in process, and finished
product remained the property of the
CFC at all times. The CFC alone had
complete control over the time and
quantity of production as well as
complete quality control over the
conversion process. The IRS ruled,
under these facts, that the performance
of the operations by the contract
manufacturer whereby the raw material
was processed into a finished good was
considered to be a performance by the
CFC, and the CFC would therefore be
treated as having substantially
transformed personal property. The
ruling further concluded that, because
the CFC conducted the manufacturing
activity outside of its country of
organization, it was considered to do so
through a branch or similar
establishment. Because the
manufacturing branch tax rate disparity
test was not satisfied, however, the
activities of the ‘“branch” were not
considered the activities of a separate
CFC and the CFC was therefore entitled
to the manufacturing exception from
FBCSI. See §601.601(d)(2)(ii)(b).

In Ashland Oil, Inc. v. Commissioner,
95 TC 348 (1990), the Tax Court held
that an unrelated manufacturing
corporation in a contract manufacturing
arrangement with a CFC cannot be
treated as a branch or similar
establishment of the CFC. In Vetco, Inc.
v. Commissioner, 95 TC 579 (1990), the
Tax Court held that a wholly owned
subsidiary of a CFC in a contract
manufacturing arrangement with the
CFC also cannot be treated as a branch
or similar establishment of the CFC.

In Rev. Rul. 97—48 the IRS revoked
Rev. Rul. 75-7. Rev. Rul. 97—48 states
that the IRS will follow Ashland Oil,
Inc. v. Commissioner and Vetco, Inc. v.
Commissioner, and therefore confirms
that the IRS will not treat a separate
contract manufacturer as a branch for
purposes of section 954(d)(2). In
addition, Rev. Rul. 97-48 rules that the
activities of a contract manufacturer
cannot be attributed to a CFC for
purposes of either section 954(d)(1) or
section 954(d)(2) to determine whether
the income of a CFC is FBCSI. However,
the ruling does not address the
circumstances under which the
activities of the CFC itself may qualify
as manufacturing when a contract
manufacturing or similar arrangement is
in place. See § 601.601(d)(2)(ii)(b).

D. Business Developments

Final regulations addressing FBCSI
were first published in 1964 (TD 6734,
29 FR 6392). Since then, global
economic expansion and globalization
have led to significant changes in
manufacturing. Many multinational
groups have extensive manufacturing
networks that straddle geographic
borders. These cross-border
manufacturing networks are created
primarily to leverage expertise and cost
efficiencies. In addition, the use of
contract manufacturing arrangements
has become a common way of
manufacturing products because of the
flexibility and efficiencies it affords.
Accordingly, updated rules in this area
are important to the continued
competitiveness of U.S. businesses
operating abroad.

Explanation of Provisions

In response to the growing importance
of contract manufacturing and other
manufacturing arrangements, the
Treasury Department and the IRS
propose to modernize the FBCSI
regulations in light of current business
structures and practices that are
inadequately addressed by the current
regulations. Specifically, the proposed
regulations address: (1) The application
of the manufacturing exception where
the physical manufacturing test is not
satisfied by the CFC but where the CFC,
and/or a branch of the CFC, is involved
in the manufacturing process; (2) the
application of the branch rule to
business structures involving the use of
one or more branches engaged in
manufacturing, producing, constructing,
growing, or extracting activities; and (3)
other miscellaneous branch rule issues.
Certain portions of these proposed
regulations restate changes that were
previously proposed in REG-104537-97

(63 FR 14669) and withdrawn in REG—
113909-98 (64 FR 37727).

A. Application of the Manufacturing
Exception Where the Physical
Manufacturing Test Is Not Satisfied by
the CFC but the CFC Is Involved in the
Manufacturing Process—Substantial
Contribution to Manufacturing

Section 954(d)(1) includes, as FBCSI,
income from the purchase of personal
property from any person and ““its” sale
to a related person. Some taxpayers
argue that use of the word “its” implies
that the property sold must be the same
property that is purchased for the sales
income to be FBCSI. Accordingly, these
taxpayers assert that where the personal
property purchased by the CFC is
manufactured such that the property
purchased is not the same as the
property sold by the CFC, the property
sold by the CFC is not the property
purchased and therefore the sale of such
property does not generate FBCSI, even
if the CFC itself performs little or no
part of the manufacture of that property.
They further argue that the
manufacturing exception under § 1.954—
3(a)(4)(i) provides a safe harbor but does
not define the universe of cases in
which personal property sold by a CFC
is considered to be different from the
property purchased by the CFC for
purposes of determining FBCSI. In
addition, they argue that § 1.954—
3(a)(4)(i) supports their view because it
states, in part, that “[a] foreign
corporation will be considered, for
purposes of this subparagraph, to have
manufactured, produced, or constructed
personal property which it sells if the
property sold is in effect not the
property which it purchased.”

The Treasury Department and the IRS
believe that the position taken by these
taxpayers is contrary to existing law,
and results from an incorrect reading of
section 954(d)(1) and § 1.954-3(a)(4)(@).
Section 954(d)(1) requires only a
purchase of personal property and the
sale of that personal property by the
CFC with no indication as to form.
Moreover, section 954(d)(1)(A) limits
FBCSI to income derived in connection
with the purchase (or sale) of personal
property that is manufactured,
produced, grown, or extracted outside of
the CFC’s country of organization,
thereby indicating that section 954(d)(1)
is concerned with the segregation of
purchase or sales and manufacturing
into different jurisdictions, not merely
with whether the property was
manufactured.

Section 1.954-3(a)(4) provides the
only set of rules under which a change
in form of personal property is
considered relevant for purposes of
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determining FBCSI. The first sentence of
Treas. Reg. § 1.954—3(a)(4) sets forth the
general rule that “foreign base company
sales income does not include income of
a CFC derived in connection with the
sale of personal property manufactured,
produced, or constructed by such
corporation in whole or in part from
personal property which it has
purchased.” The third sentence of that
paragraph explains that “the property
sold will be considered, for purposes of
this subparagraph, as not being the
property which is purchased if the
provisions of subdivision (ii) or (iii) of
this subparagraph are satisfied.” The
plain language of the regulation, as well
as the examples, clarify that in order to
satisfy §1.954-3(a)(4)(ii) or (iii) the
relevant manufacturing activities must
be performed by the CFC itself. See, for
example, Electronic Arts, Inc. v.
Commissioner, 118 TC 226, 265 (2002)
(stating that “petitioner’s focus on
certain language in section 1.954—
3(a)(4), Income Tax Regs., overlooks the
regulation’s requirement that various
actions have been done ‘by’ the
corporation being evaluated”). See also,
Medchem v. Commissioner, 116 TC 308
(2001).

Further, this regulation was issued
shortly after the statute became
effective, and is consistent with the
legislative history, which contemplates
that property sold will be considered
different from the property purchased
only when the CFC itself manufactures
that property. See S. Rep. No. 1881, 87th
Cong., 2d Sess. (1962), 1962—-3 C.B. 841,
949 (stating that “[i]n a case in which
a controlled foreign corporation
purchases parts or materials which it
then transforms or incorporates into a
final product, income from the sale of
the final product would not be foreign
base company sales income if the
corporation substantially transforms the
parts or materials, so that, in effect, the
final product is not the property
purchased.”)

The proposed regulations clarify that
for purposes of determining FBCSI
personal property sold by a CFC will be
considered to be the property purchased
by the CFC regardless of whether it is
sold in the same form in which it was
purchased, in a different form than the
form in which it was purchased, or as
a component part of a manufactured
product, except as specifically provided
by the same country manufacture
exception contained in § 1.954-3(a)(2)
and the manufacturing exception
contained in § 1.954—3(a)(4). Therefore,
the only time that the manufacture of a
product will affect whether income is
FBCSI is when the manufacture of the
product is performed by the CFC or

performed in the country of
organization of the CFC. With respect to
the manufacturing exception contained
in § 1.954-3(a)(4), the proposed
regulations clarify that a CFC qualifies
for the manufacturing exception from
FBCSI only if the CFC, acting through
its employees, manufactured the
relevant product within the meaning of
§1.954-3(a)(4)(i). The proposed
regulations also further provide rules to
determine whether the activities of a
branch or similar establishment outside
the country in which the CFC is
incorporated have substantially the
same tax effect as if the branch or
similar establishment were a wholly
owned subsidiary corporation, and thus
whether under section 954(d)(2) the
income attributable to the branch or
similar establishment constitutes FBCSI
of the CFC.

The Treasury Department and the IRS
recognize, however, that due to business
considerations in the global
marketplace, personal property may be
manufactured pursuant to a contract
manufacturing arrangement under
which the CFC engages in activities
related to the manufacture of the
property (for example, oversight,
direction and control over the contract
manufacturer) but does not satisfy the
physical manufacturing test. In certain
of these cases, the Treasury Department
and the IRS believe that the CFC should
qualify for the manufacturing exception
to FBCSI. Accordingly, the proposed
regulations modify § 1.954-3(a)(4) to
provide that a CFC that provides a
“substantial contribution” with respect
to the manufacture, production, or
construction of personal property, but
that could not satisfy the physical
manufacturing test, may have
manufactured such property for
purposes of the manufacturing
exception. Specifically, proposed
§1.954-3(a)(4)(i) provides that, in
addition to proposed § 1.954—3(a)(4)(ii)
and (iii), a taxpayer may qualify for the
manufacturing exception by satisfying
the “substantial contribution test” in
proposed § 1.954-3(a)(4)(iv). Pursuant to
proposed § 1.954-3(a)(4)(iv)(b), a CFC
will satisfy the substantial contribution
test with respect to personal property
only if the facts and circumstances
evidence that the controlled foreign
corporation makes a substantial
contribution through the activities of its
employees to the manufacture of that
property.

Factors to be considered in
determining whether a CFC makes a
substantial contribution to the
manufacture of personal property
include but are not limited to: (1)
Oversight and direction of the activities

or process (including management of
the risk of loss) pursuant to which the
property is manufactured under the
principles of § 1.954-3(a)(4)(ii) and (iii);
(2) performance of manufacturing
activities that are considered in, but
insufficient to satisfy the tests provided
in §1.954-3(a)(4)(ii) or (iii); (3) control
of the raw materials, work-in-process
and finished goods; (4) management of
the manufacturing profits; (5) material
selection; (6) vendor selection; (7)
control of logistics; (8) quality control;
and (9) direction of the development,
protection, and use of trade secrets,
technology, product design and design
specifications, and other intellectual
property used in manufacturing the
product.

In light of the addition of the new test
contained in proposed § 1.954—
3(a)(4)(iv), the interaction between
several existing regulation sections and
the new test is clarified. First, the
existing manufacturing exceptions
under § 1.954—3(a)(4)(ii) and (iii) are
modified to clarify that the applicability
of the tests under § 1.954—-3(a)(4)(ii) and
(iii) are restricted to cases in which
physical transformation or physical
assembly or conversion of component
parts is conducted by the selling
corporation.

Second, the definition of
manufacturing for purposes of the same
country manufacture exception
contained in § 1.954-3(a)(2) is modified
to exclude manufacturing as defined
under the substantial contribution test,
and to ensure that the modifications to
the existing manufacturing exceptions
under § 1.954—3(a)(4)(ii) and (iii) do not
narrow the same country manufacture
exception. The Treasury Department
and the IRS did not intend these
regulations to change the scope of the
same country manufacture exception.
Section 1.954—3(a)(2) excludes
manufacturing as defined under the
substantial contribution test because a
rule that expanded the definition of
manufacturing to include § 1.954—
3(a)(4)(iv) activities for purposes of the
same country manufacture exception
could prove difficult to administer.
Such a rule could require an assessment
of activities other than physical
manufacturing conducted by an
unrelated person. Modifying § 1.954—
3(a)(2) ensures that the modifications to
the existing manufacturing exceptions
under § 1.954—3(a)(4)(ii) and (iii) do not
narrow the same country manufacture
exception by clarifying that property
manufactured in the country of
organization of the selling corporation
will qualify for the same country
manufacture exception regardless of
whose employees engage in
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manufacturing activities that satisfy the
principles of § 1.954-3(a)(4)(ii) or (iii).
Third, the proposed regulations
modify § 1.954-3(a)(6), which addresses
the application of the manufacturing
exception to a CFC’s distributive share
of partnership income where the
partnership manufactures and sells
personal property. The reference to “the
separate activities or property of the
controlled foreign corporation or any
other person,” in § 1.954-3(a)(6) was
intended to clarify that the activities of
another person could not be attributed
to the partnership for purposes of
applying the manufacturing exception.
Because these proposed regulations
clarify that no attribution is allowed for
purposes of applying the manufacturing
exception that language is now
unnecessary and is therefore removed.
Section 1.954—3(a)(6) is also modified
consistent with the modifications to
§ 1.954-3(a)(4) providing that a CFC
may only qualify for the manufacturing
exception through the activities of its
employees.

B. Application of the Branch Rule to
Business Structures Involving the Use of
More Than One Branch Engaged in
Manufacturing

Proposed § 1.954-3(b)(2)(ii)(c)(2)
creates a rebuttable presumption with
respect to the application of the
substantial contribution test where a
CFC claims to satisfy the substantial
contribution test with respect to the
activities of a branch of that CFC that
satisfies § 1.954—3(a)(4)(ii) or (iii). Under
this rebuttable presumption, if a branch
of a CFC satisfies the physical
manufacturing test with respect to
personal property sold by the remainder
of the CFC, the remainder of the CFC
will be presumed not to make a
substantial contribution to the
manufacture of that personal property
unless the CFC can rebut that
presumption to the satisfaction of the
Commissioner.

The Treasury Department and the IRS
believe that these rules are necessary as
a backstop to the branch rule. In the
absence of the rebuttable presumption,
a rule permitting a CFC to qualify for the
manufacturing exception based upon its
contribution to the manufacturing
activities of a branch would prove
difficult to administer. Such a rule
could encourage a CFC to elect
classification of its subsidiaries that
engage in manufacturing activities as
disregarded entities, obfuscating the
division of manufacturing labor and
income between the CFC and its
branches. Of course, the presumption
may be rebutted and any adverse
consequences alleviated by

incorporating the branch that satisfies
the physical manufacturing test.

Although § 1.954-3(b)(1)(i)(c)
provides a rule addressing the use of
multiple sales or purchase branches,
§1.954-3(b)(1)(ii) does not provide a
corollary rule for the use of multiple
manufacturing branches. The Treasury
Department and the IRS believe that the
lack of a specific rule addressing the use
of more than one manufacturing branch
does not currently limit the general
manufacturing branch rule of § 1.954—
3(b)(1)(ii)(a) from applying to each
manufacturing branch of a CFC in a case
where a CFC performs manufacturing
activities through more than one branch
or similar establishment. Rather, such
an application is consistent with the
rules regarding multiple sales or
purchase branches. Nonetheless, for
clarity, the proposed regulations set
forth rules addressing the use of
multiple manufacturing branches.

The proposed regulations set forth
two rules addressing the application of
the manufacturing branch tax rate
disparity test to multiple manufacturing
branches.

Proposed § 1.954-3(b)(1)(ii)(c)(2)
addresses situations in which multiple
branches each perform manufacturing
activities with respect to separate items
of personal property that are then sold
by the CFC. Consistent with the rule for
multiple sales branches, the proposed
regulations require the separate
application of the manufacturing branch
tax rate disparity test to each branch
that is manufacturing a separate item of
personal property.

Proposed § 1.954-3(b)(1)(ii)(c)(3)
addresses situations in which multiple
branches, or one or more branches and
the remainder of the CFC, perform
manufacturing activities with respect to
the same item of personal property that
is then sold by the CFC. When multiple
branches, or one or more branches and
the remainder of the CFC, perform
manufacturing activities with respect to
the same item of personal property, the
manufacturing branch tax rate disparity
test is applied by giving satisfaction of
the physical manufacturing test
precedence over other contributions to
manufacturing. Therefore, if only one
branch, or only the remainder of the
CFC, satisfies the physical
manufacturing test of § 1.954—3(a)(4)(ii)
or (iii), then the location of that branch
or the remainder of the CFC will be the
location of manufacturing of the
personal property for purposes of
applying the manufacturing branch tax
rate disparity test. If more than one
branch, or one or more branches and the
remainder of the CFC, each satisfy the
physical manufacturing test, then the

branch or the remainder of the CFC
located or organized in the jurisdiction
that would impose the lowest effective
rate of tax will be the location of
manufacturing of the personal property
for purposes of applying the
manufacturing branch tax rate disparity
test.

If none of the branches nor the
remainder of the CFC satisfies the
physical manufacturing test, but the
CFC as a whole satisfies the substantial
contribution test contained in proposed
§1.954-3(a)(4)(iv), then the location of
manufacturing of the personal property
will be the location of the branch or the
remainder of the CFC that provides the
predominant amount of the CFC’s
substantial contribution to
manufacturing. Whether any branch or
the remainder of the CFC provides a
predominant amount of the CFC’s
contribution to manufacturing is
determined by applying the facts and
circumstances test provided in § 1.954—
3(a)(4)(iv) to weigh the contribution to
manufacturing of each branch or the
remainder of the CFC. If a predominant
amount of the CFC’s contribution to
manufacturing is not provided by any
one location, the location of
manufacturing of the personal property
for purposes of applying the
manufacturing branch tax rate disparity
test will be that place (either the
remainder of the CFC or one of its
branches) where manufacturing activity
is performed and which would impose
the highest effective rate of tax when
applying either § 1.954-3(b)(1)(i)(b) or
(ii)(b).

Because the proposed regulations
address cases in which two or more
branches, or one or more branches and
the remainder of the CFC, perform
manufacturing activities related to the
manufacture of the same item of
property, § 1.954-3(b)(2)(ii)(a) is
modified to clarify the application of the
branch rule where manufacturing
activities are performed in more than
one location. In such cases, proposed
§ 1.954-3(b)(2)(ii)(a) provides that, for
purposes of treating the location of sales
or purchase income as a separate
corporation for purposes of determining
whether FBCSI is incurred, that separate
corporation will exclude any branch or
the remainder of the CFC that would be
treated as a separate corporation, if the
hypothetical rate imposed by the
jurisdiction of each such branch or the
remainder of the CFC were separately
tested against the effective rate of tax
imposed on the sales or purchase
income under the relevant tax rate
disparity test.
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C. Miscellaneous Branch Rule Issues

The Treasury Department and the IRS
also propose to amend certain other
aspects of § 1.954-3(b) as follows:

1. Definition of a Manufacturing Branch

While § 1.954-3(b)(1)(ii)(a) defines a
manufacturing branch as a branch or
similar establishment through which a
CFC carries on manufacturing activities,
it does not explicitly require that
§ 1.954-3(a)(4)(i) be satisfied by the CFC
as a whole in order for the
manufacturing branch rule to apply. The
Treasury Department and the IRS
believe that a manufacturing branch
only exists with respect to personal
property sold by a CFC if the CFC
(including any branch of that CFC) has
manufactured that property.
Accordingly, proposed § 1.954—
3(b)(1)(ii)(a) clarifies this point by
providing that the manufacturing
branch rule applies only where a CFC
(including any branch of the CFC)
satisfies the manufacturing requirement
under proposed § 1.954—3(a)(4).

2. Modification of § 1.954—-3(b)(2)(ii)(e)

Section 1.954-3(b)(2)(ii)(e) provides
that income derived by a branch or
similar establishment, or by the
remainder of the CFC, will not be FBCSI
if the income would not be so
considered if it were derived by a
separate CFC under like circumstances.
For example, if a branch of a CFC
purchases personal property from an
unrelated person and sells the property
to an unrelated person without any
involvement by the remainder of the
CFC, the branch rule will not apply to
create a related party transaction
between the branch and the remainder
of the CFC. Therefore the purchase and
sale of that personal property by the
branch will not generate FBCSI.

The proposed regulations provide that
the substantial contribution test
generally applies to a CFC that sells
personal property where another person
(for example, a second CFC) satisfies the
physical manufacturing test with
respect to that property. However, a
negative presumption applies where a
CFC claims to satisfy the substantial
contribution test with respect to income
from the sale of personal property where
the physical manufacturing test is
satisfied by a branch of that CFC. The
effect of these rules is that, where a CFC
seeks to rely on the substantial
contribution test with respect to the
income from the sale of personal
property manufactured (within the
meaning of § 1.954-3(a)(4)(ii) or (iii)) by
one or more of its branches, but cannot
rebut the negative presumption to the

satisfaction of the Commissioner, a
branch or the remainder of a CFC may
have FBCSI where a separate CFC
would not. Therefore, to integrate the
rules regarding the substantial
contribution test and its application
under the branch rule, proposed
§1.954-3(b)(2)(ii)(e) excepts from its
general rule cases in which a branch
satisfies the physical manufacturing test
with respect to personal property and
the remainder of the controlled foreign
corporation fails to rebut the
presumption that it does not satisfy the
substantial contribution test with
respect to the activities of that
manufacturing branch.

In addition, consistent with the
clarification regarding the scope of the
branch rule contained in proposed
§1.954-3(b)(1), § 1.954-3(b)(2)(ii)(e) is
modified to clarify that it applies only
for purposes of paragraph (b) of § 1.954—
3 (that is, the branch rule). This clarifies
that in no event will the branch rule
cause income not to be FBCSI if that
income would otherwise be FBCSI
under section 954(d)(1). For example,
assume a CFC incorporated in Country
Y purchases personal property from a
related party and has that property
manufactured by a contract
manufacturer in Country Z. If the CFC
does not perform any other activity with
respect to the manufacture of the
property, and if the CFC sells the
manufactured property through a
branch located in Country Z for use,
consumption, or disposition outside of
Country Y, the income from the sale of
that property is FBCSI under section
954(d)(1). If the branch located in
Country Z were a separate CFC the
income would not be FBCSI because it
would be selling personal property
manufactured in its country of
organization, Country Z. However,
because the income would be FBCSI to
the CFC under section 954(d)(1),
proposed § 1.954-3(b)(2)(ii)(e) does not
apply to create a different result.

3. Modification of § 1.954—-3(b)(2)(i)(b),
(b)(2)(ii)(b) and (b)(4), Example 3

Commentators have noted that
§1.954-3(b)(2)(i)(b) and (ii)(b) can be
read to cause a branch that purchases
from unrelated persons and sells to
unrelated persons to have FBCSI even
where the remainder of the CFC has no
connection with the personal property
that is sold. Although § 1.954—
3(b)(2)(ii)(e) should prevent such a
result, commentators note that a
contrary reading is possible because the
sales branch rules of § 1.954-3(b)(2)(i)(b)
and (ii)(b) apply, in part, with respect to
personal property manufactured,
produced, constructed, grown, or

extracted by, or personal property
purchased or sold by the “controlled
foreign corporation” (as opposed to by
the “remainder” of the controlled
foreign corporation). For example, in a
case in which a branch both
manufactures and sells personal
property, the branch could be
considered to sell on behalf of the
remainder of the CFC because the
branch’s manufacturing activities would
be considered to be manufacturing
activities of the CFC, thereby triggering
the application of § 1.954-3(b)(2)(ii)(b).
Further, commentators note that

§ 1.954-3(b)(4), Example 3 appears to
support this reading because in that
example a branch of a corporation
purchases from a related person and
sells to an unrelated person, and the
branch is treated as selling that property
on behalf of the remainder of the CFC,
even though the remainder of the
corporation does not manufacture,
purchase, or sell the personal property.

Section 1.954—-3(b)(2)(i)(b) and (ii)(b)
are intended to apply only to
purchasing or selling by a branch with
respect to personal property
manufactured, purchased, or sold by
“the remainder of”” the CFC (including
any branch treated as the remainder of
the CFC). For example, the branch rule
could apply in a case where personal
property is manufactured by the CFC in
the country of organization of the CFC
and then sold by a branch of the CFC
located outside of the country of
organization of the CFC. However, the
branch rule does not apply where, for
example, a branch of the CFC purchases
personal property from an unrelated
party and sells it to an unrelated party
without any involvement by the
remainder of the CFC. Accordingly, the
proposed regulations amend § 1.954—
3(b)(2)(i)(b) and (ii)(b) by adding the
words “remainder of” before each place
where the words “‘controlled foreign
corporation” appear in those paragraphs
and by adding the words ““(or by any
branch treated as the remainder of the
CFQ)” after each place where the words
“controlled foreign corporation’ appear
in those paragraphs. Consistent with
this change, the proposed regulations
revise the rationale for the result in
§ 1.954-3(b)(4), Example 3 as described
below.

In § 1.954-3(b)(4), Example 3, a
branch of a second-tier CFC purchases
finished goods from the first-tier CFC
and sells 90 percent of the product for
use, consumption, or disposition
outside of the country in which the
branch is located and the country of
organization of the second-tier CFC. The
remainder of the second-tier CFC does
not engage in any manufacturing or
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selling activities. The sales branch tax
rate disparity test is met in comparison
to the effective tax rate of the second-
tier CFC (the first-tier CFC and second-
tier CFC are organized in the same
country). The example concludes that
since the sales branch tax disparity test
is met, the branch is treated as a
separate CFC and is treated as selling
personal property on behalf of the
second-tier CFC and therefore the 90
percent of sales made for use,
consumption, or disposition outside of
the branch’s country is FBCSI.

The rationale of the example is
incorrect because the branch is not
selling on behalf of the second-tier CFC
because the remainder of the second-tier
CFC (not including the branch) does not
manufacture, purchase, or sell the
personal property. Therefore, § 1.954—
3(b)(2)(i)(b) and (ii)(b) do not apply.
However, the result is correct because
the branch, treated as a separate
corporation, is purchasing from a
related person, the first-tier CFC,
organized outside of the branch’s
country and selling to persons outside
the branch’s country and the branch is
located in a jurisdiction that satisfies the
sales branch tax rate disparity test with
respect to the income from the sale of
the personal property. Accordingly, the
proposed regulations revise § 1.954—
3(b)(4), Example 3 to provide the correct
rationale for the result. In addition, the
result in § 1.954-3(b)(4), Example 3 is
further revised to add two alternative
factual scenarios (purchase from an
unrelated party, and manufacture
within the meaning of proposed
§ 1.954-3(a)(4)(iv) by the selling branch)
to illustrate the point that, in general, a
branch will not have FBCSI if a separate
CFC would not have FBCSI under like
circumstances.

Proposed Effective/Applicability Date

These regulations will apply to
taxable years of CFCs beginning on or
after the date they are published as final
regulations in the Federal Register, and
for taxable years of United States
shareholders in which or with which
such taxable years of the CFCs end.

Reliance on Proposed Regulations

Until these regulations are finalized,
taxpayers may choose to apply these
regulations in their entirety to all open
tax years as if they were final
regulations.

Request for Comments

The Treasury Department and the IRS
request comments on all aspects of these
proposed regulations, including
comments regarding the substantial
contribution test, and the activities

listed in § 1.954-3(a)(4)(iv)(b). In
particular, comments are requested on
whether one or more safe harbors
should be added to the substantial
contribution test. In drafting the
proposed regulations, the Treasury
Department and the IRS considered a
number of approaches to a safe harbor
but ultimately chose to request
comments in this regard because of
difficulties in fashioning a safe harbor
that would be flexible enough to apply
across various industries and across a
range of different types of
manufacturing arrangements. Among
the safe harbors considered in drafting
the proposed regulations were: (1) A list
of mandatory activities; (2) a cost based
test; (3) a compensation based test; (4)

a value based test; (5) a tax rate disparity
based test; and (6) a percentage based
test comparing the compensation paid
to employees of the CFC for performing
activities related to the manufacturing
process vs. the total cost for all activities
related to the manufacturing process
(that is, including costs paid to a
contract manufacturer but excluding the
cost of raw materials and marketing
intangibles). In addition, the Treasury
Department and the IRS request
comments as to whether the
requirement, under the manufacturing
exception from foreign base company
sales income, that the activities of the
CFC be performed by its employees,
should permit commercial arrangements
where individuals performing services
for the CFC, while not on its payroll, are
nevertheless controlled by employees of
the CFC.

Comments are also requested on
whether it would be appropriate to add
an anti-abuse rule similar to the foreign
base company services substantial
assistance test announced in Notice
2007-13 to prevent a CFC from
qualifying for the manufacturing
exception based on the application of
the substantial contribution test in cases
in which substantially all of the direct
or indirect contributions to the
manufacture of personal property
provided collectively by the CFC and
any related United States person is
provided by one or more related United
States persons. Such a rule might
provide, for example, that where (1) the
United States parent of a CFC provides
45 percent of the manufacturing
contribution, (2) the CFC provides 5
percent of the manufacturing
contribution, and (3) an unrelated
contract manufacturer provides 50
percent of the manufacturing
contribution to the personal property,
the CFC does not make a substantial
contribution to the manufacture of that

property because a related United States
person provides 80 percent or more of
the contribution to the manufacture of
the property (90 percent in this case, 45/
50) provided collectively by the CFC
and any related United States person.
Such a rule was considered but
ultimately not included in the proposed
regulations and comments are requested
on whether or not such a rule should be
added to the final regulations. See
§601.601(d)(2)(ii)(b).

In addition, comments are requested
on the multiple manufacturing branch
rules. First, comments are requested on
whether the negative presumption rule
concerning cases in which the selling
branch or the remainder of the CFC
performs activities described in
proposed § 1.954-3(a)(4)(iv) is more
appropriate than an alternative rule that
would deny the use of the test contained
in proposed § 1.954—3(a)(4)(iv) in cases
in which a branch of the CFC
manufactures the property within the
meaning of proposed § 1.954—3(a)(4)(ii)
or (iii). Second, comments are requested
on the consequences of and possible
alternatives to proposed § 1.954—
3(b)(1)(ii)(c)(3)(e), which provides that if
a predominant amount of the CFC’s
substantial contribution is not provided
by any one location, the location of
manufacturing of the personal property
will be considered to be that location
(either the remainder of the CFC or one
of its branches) which imposes the
highest effective rate of tax that would
be imposed on the sales income, among
those locations where manufacturing
activity related to the generation of that
income is performed. The Treasury
Department and the IRS considered a
rule that would allow taxpayers to
alternatively use the mean effective rate
of tax among the locations where
manufacturing activity is performed, so
long as that effective rate of tax was
within a set number of percentage
points of the highest effective tax rate
that would be imposed by any
jurisdiction in which a manufacturing
branch or the remainder of the CFC was
located or organized. However, the
Treasury Department and the IRS were
concerned about the complexity of such
arule. The Treasury Department and the
IRS request comments on whether this
or other alternatives to the highest rate
test would be appropriate. Finally,
comments are requested on whether any
modifications to § 1.954—3(b)(1)(i)(b)
and (b)(1)(ii)(b) should be adopted to
make the rules concerning the
comparison of effective rates of tax
easier to apply.
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Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations and because the
proposed regulation does not impose a
collection of information on small
entities, the Regulatory Flexibility Act
(5 U.S.C. Ch. 6) does not apply.
Pursuant to section 7805(f) of the
Internal Revenue Code, this notice of
proposed rulemaking was submitted to
the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
business.

Comments and Requests for Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and eight (8)
copies) or electronic comments that are
submitted timely to the IRS. The
Treasury Department and the IRS
request comments on the clarity of the
proposed rules and how they can be
made easier to understand. All
comments will be available for public
inspection and copying. A public
hearing will be scheduled if requested
in writing by any person that timely
submits written comments. If a public
hearing is scheduled, notice of the date,
time, and place for the public hearing
will be published in the Federal
Register.

Drafting Information

The principal author of these
regulations is Ethan Atticks, Office of
Associate Chief Counsel (International).
However, other personnel from the
Treasury Department and the IRS
participated in their development.

List of Subjects in 26 CFR Part 1

Income Taxes, Reporting and
recordkeeping requirements.
Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for 26 CFR part 1 continues to read in
part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.954—-3 is amended
by:

1. Adding a new sentence after the
first sentence of paragraph (a)(1)(i), and
by revising the second sentence of
Example 1 in paragraph (a)(1)(iii), and
the first sentence of Example 2 in
paragraph (a)(1)(iii).

2. Revising the third sentence of
paragraph (a)(2).

3. Revising paragraph (a)(4)(i), and the
first sentences of paragraphs (a)(4)(ii)
and (iii), and by adding paragraph
(a)(4)(iv).

4. Revising the text of paragraph
(a)(6)().

5. Adding a new sentence to the end
of paragraph (b)(1)(ii)(a).

6. Redesignating the text of paragraph
(b)(1)(ii)(c) as paragraph (b)(1)(ii)(c)(1),
and adding a paragraph heading to
newly designated paragraph
(b)(1)(ii)(c)(2).

7. Adding paragraphs (b)(1)(ii)(c)(2),
and (c)(3).

8. Revising paragraph (b)(2)(i)(b).

9. Adding a new sentence to the end
of paragraph (b)(2)(ii)(a), and revising
paragraph (b)(2)(ii)(b).

10. Redesignating the text of
paragraph (b)(2)(ii)(c) as paragraph
(b)(2)(ii)(c)(1), adding a paragraph
heading to newly redesignated
paragraph (b)(2)(ii)(c)(1), adding
paragraph (b)(2)(ii)(c)(2), and revising
paragraph (b)(2)(ii)(e).

11. Revising Example 3 in paragraph
(b)(4).

12. Adding paragraph (d).

The additions and revisions read as

follows:

§1.954-3 Foreign base company sales
income.

(a] N

(1) In general—I(i) General rules.
* * * For purposes of the preceding
sentence, except as provided in
paragraphs (a)(2) and (a)(4) of this
section, personal property sold by a
controlled foreign corporation will be
considered to be the same property that
was purchased by the controlled foreign
corporation regardless of whether the
personal property is sold in the same
form in which it was purchased, in a
different form than the form in which it
was purchased, or as a component part

of a manufactured product. * * *
* * * * *

Example 1. * * * Corporation A purchases
from M Corporation, a related person, articles
manufactured in the United States and sells
the articles to P, not a related person, for
delivery and use in foreign country Y. * * *

Example 2. Corporation A in Example 1
also purchases from P, not a related person,
articles manufactured in country Y and sells
the articles to foreign corporation B, a related
person, for use in foreign country Z. * * *

* * * * *

(2) * * * The principles set forth in
paragraphs (a)(4)(i), (a)(4)(ii), and
(a)(4)(iii) of this section apply under this
paragraph (a)(2) in determining what
constitutes manufacture, production, or
construction of personal property,
excluding, in the case of manufacture,
production, or construction by a person
other than the controlled foreign
corporation, the requirement set forth in
paragraph (a)(4)(i) of this section that
the provisions of paragraphs (a)(4)(ii)
and (a)(4)(iii) of this section may only be
satisfied through the activities of that

person’s employees. * * *
* * * * *

(4) Property manufactured, produced,
or constructed by the controlled foreign
corporation—(i)—In general. Foreign
base company sales income does not
include income of a controlled foreign
corporation derived in connection with
the sale of personal property
manufactured, produced, or constructed
by such corporation in whole or in part
from personal property which it has
purchased. A controlled foreign
corporation will have manufactured,
produced, or constructed personal
property which the corporation sells
only if such corporation satisfies the
provisions of paragraphs (a)(ii), (a)(iii),
or (a)(iv) of this section through the
activities of its employees with respect
to such property. A controlled foreign
corporation will not be treated as having
manufactured, produced, or constructed
personal property which the corporation
sells merely because the property is sold
in a different form than the form in
which it was purchased. For rules of
apportionment in determining foreign
base company sales income derived
from the sale of personal property
purchased and used as a component
part of property which is not
manufactured, produced, or
constructed, see paragraph (a)(5) of this
section.

(ii) * * * If personal property
purchased by a foreign corporation is
substantially transformed by such
foreign corporation prior to sale, the
property sold by the selling corporation
is manufactured, produced, or
constructed by such selling corporation.
* % %

(iii) * * * If purchased property is
used as a component part of personal
property which is sold, the sale of the
property will be treated as the sale of a
manufactured product, rather than the
sale of component parts, if the assembly
or conversion of the component parts
into the final product by the selling
corporation involves activities that are
substantial in nature and generally
considered to constitute the
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manufacture, production, or
construction of property. * * *

(iv) Substantial contribution to
manufacturing of personal property—
(a)—In general. This paragraph (a)(4)(iv)
applies only if a controlled foreign
corporation does not satisfy paragraph
(a)(4)(ii) or (a)(4)(iii) of this section, but
the personal property purchased by a
controlled foreign corporation would be
considered to be manufactured,
produced, or constructed prior to sale
(under the principles of paragraphs
(a)(4)(ii) or (iii) of this section) by the
controlled foreign corporation if the
manufacturing, producing, and
constructing activities undertaken with
respect to the property prior to sale were
undertaken by the controlled foreign
corporation through the activities of its
employees. If this paragraph (a)(4)(iv)
applies, the personal property sold by
the controlled foreign corporation is
manufactured, produced, or constructed
by such controlled foreign corporation
only if the facts and circumstances
evidence that the controlled foreign
corporation makes a substantial
contribution through the activities of its
employees to the manufacture,
production, or construction of the
personal property sold. The
determination of whether a controlled
foreign corporation makes a substantial
contribution through the activities of its
employees to the manufacture,
production, or construction of the
personal property sold will involve, but
will not necessarily be limited to,
consideration of the activities set forth
in paragraph (a)(4)(iv)(b) of this section.
The weight given to any activity
(whether or not set forth) will vary with
the facts and circumstances of the
particular business. The presence or
absence of any activity, or of a particular
number of activities, is not
determinative. Further, the fact that
other persons make contributions to the
manufacture, production, or
construction of personal property prior
to sale does not necessarily prevent the
controlled foreign corporation from
making a substantial contribution to the
manufacture, construction, or
production of that property through the
activities of its employees.

(b) Activities. Activities of a
controlled foreign corporation’s
employees to be considered in
determining whether a controlled
foreign corporation makes a substantial
contribution through the activities of its
employees to the manufacture,
construction, or production of personal
property include but are not limited
to—

(1) Oversight and direction of the
activities or process (including

management of the risk of loss) pursuant
to which the property is manufactured,
produced, or constructed under the
principles of paragraphs (a)(4)(ii) or (iii)
of this section;

(2) Performance of activities that are
considered in but that are insufficient to
satisfy the tests provided in paragraphs
(a)(4)(ii) and (a)(4)(iii) of this section;

(3) Control of the raw materials, work-
in-process and finished goods;

(4) Management of the manufacturing
profits;

(5) Material selection;

(6) Vendor selection;

(7) Control of logistics;

(8) Quality control; and

(9) Direction of the development,
protection, and use of trade secrets,
technology, product design and design
specifications, and other intellectual
property used in manufacturing the
product.

(c) The rules of this paragraph (a)(iv)
are illustrated by the following
examples:

Example 1. No substantial contribution to
manufacturing. (i) Facts. FS, a controlled
foreign corporation, purchases raw materials
from a related person. The raw materials are
then manufactured (under the principles of
paragraph (a)(4)(iii)) of this section into
Product X by CM, an unrelated corporation
that performs the physical conversion
outside of FS’s country of organization,
pursuant to a contract manufacturing
arrangement. Product X is then sold by FS for
use outside of FS’s country of organization.
At all times, FS retains control of the raw
material, work-in-process, and finished
goods, as well as the intangibles used in the
conversion process. FS retains the right to
oversee and direct the physical conversion of
Product X by CM but does not regularly
exercise, through its employees, its powers of
oversight or direction.

(ii) Result. FS does not satisfy paragraph
(a)(4)(ii) or (a)(4)(iii) of this section because
FS does not, through the activities of its
employees, substantially transform, convert
or assemble personal property into Product
X. However, Product X was manufactured (by
CM), and therefore this paragraph (a)(4)(iv)
applies. FS does not satisfy the test under
this paragraph (a)(4)(iv) because it does not
make a substantial contribution through the
activities of its employees to the manufacture
of Product X. Mere contractual ownership of
materials and intellectual property and
contractual rights to exercise powers of
direction and control (without the exercise of
those powers) are not sufficient to satisty this
paragraph (a)(4)(iv). Therefore, FS is not
considered to have manufactured Product X
under paragraph (a)(4)(i) of this section.

Example 2. Substantial contribution to
manufacturing, unrelated manufacturer. (i)
Facts. Assume the same facts as in Example
1, except for the following. FS, through its
employees, is engaged in product design and
quality control. Employees of FS regularly
exercise the right to oversee and direct the
activities of CM in the manufacture of
Product X.

(ii) Result. FS does not satisfy paragraph
(a)(4)(ii) or (a)(4)(iii) of this section with
respect to Product X because FS does not,
through the activities of its employees,
substantially transform, convert or assemble
personal property into Product X. However,
Product X was manufactured (by CM), and
therefore this paragraph (a)(4)(iv) applies. FS
satisfies the test under this paragraph
(a)(4)(iv) because it makes a substantial
contribution through the activities of its
employees to the manufacture of Product X.
Therefore FS is considered to have
manufactured Product X. The analysis and
conclusion in this Example 2 would be the
same if CM were a corporation that was
related to FS.

Example 3. Employees of another person.
(i) Facts. F'S, a controlled foreign corporation
organized in Country M, purchases raw
materials from a related person. The raw
materials are then manufactured (under the
principles of paragraph (a)(4)(iii) of this
section) into Product X by CM, an unrelated
contract manufacturer located in Country C.
CM uses employees of another corporation to
operate its manufacturing plant and convert
the raw materials into Product X. Apart from
the physical conversion of the raw materials
into Product X, employees of FS perform all
of the other activities with respect to the
manufacture of Product X (for example,
oversight and direction of the manufacturing
process, control of raw materials, control of
logistics, vendor selection, quality control).
FS sells Product X for use, consumption or
disposition outside Country M.

(ii) Result. If the manufacturing activities
undertaken with respect to Product X
between the time the raw materials were
purchased and the time Product X was sold
were undertaken by FS through the activities
of its employees, FS would have satisfied the
manufacturing exception contained in
paragraph (a)(4)(iii) of this section with
respect to Product X. Therefore, this
paragraph (a)(4)(iv) applies. FS satisfies the
test under this paragraph (a)(4)(iv) because it
makes a substantial contribution through the
activities of its employees to the manufacture
of Product X. Therefore, FS is considered to
have manufactured Product X. If CM’s
manufacturing plant were located in Country
M, the test in paragraph (a)(2) of this section
could be satisfied even if CM did not
manufacture Product X through the activities
of its employees.

Example 4. Automated manufacturing. (i)
Facts. FS, a controlled foreign corporation,
purchases raw materials from a related
person. The raw materials are then
manufactured (under the principles of
paragraph (a)(4)(ii) of this section) into
Product X by CM, an unrelated corporation
located outside of FS’s country of
organization, pursuant to a contract
manufacturing arrangement. Product X is
then sold by FS to related and unrelated
persons for use outside of FS’s country of
organization. Under the contract
manufacturing arrangement, CM is
responsible for the physical transformation of
the raw materials into Product X. At all
times, FS retains ownership of the raw
material, work-in-process, and finished
goods. FS retains the right to oversee and
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direct the physical conversion of Product X
by CM but does not regularly exercise,
through its employees, its powers of
oversight or direction. FS is the owner of
sophisticated software and network systems
that remotely and automatically (without
human involvement) take orders, route them
to CM, order raw materials, and perform
quality control. FS has a small number of
computer technicians who monitor the
software and network systems to ensure that
they are running smoothly and to apply any
necessary patches or fixes. The software and
network systems were developed by
employees of DP, the U.S. corporate parent
of F'S, pursuant to a cost sharing agreement
between DP and FS. DP employees regularly
supervise the computer technicians, evaluate
the results of the automated manufacturing
business, and make ongoing operational
decisions, including with regard to
acceptable performance of the manufacturing
process, stoppages of that process, and
product and process redesign and updates to
meet the needs of the business and its
customers. DP employees develop and
provide to FS all of the upgrades to the
software and network systems. DP also has
employees who control the other aspects of
the manufacturing process such as product
design, vendor and material selection,
management and retention of the
manufacturing profits, and the selection of
CM.

(ii) Result. FS does not satisfy paragraph
(a)(4)(ii) or (a)(4)(iii) of this section with
respect to Product X because FS does not,
through the activities of its employees,
substantially transform, convert or assemble
personal property into Product X. If the
manufacturing activities undertaken with
respect to Product X between the time the
raw materials were purchased and the time
Product X was sold were undertaken by FS
through the activities of its employees, FS
would have satisfied the manufacturing
exception contained in paragraph (a)(4)(iii) of
this section with respect to Product X.
Therefore, this paragraph (a)(4)(iv) applies.
FS does not satisfy the test under this
paragraph (a)(4)(iv) because it does not make
a substantial contribution through the
activities of its employees to the manufacture
of Product X. Mere contractual ownership of
materials and intellectual property together
with contractual rights to exercise powers of
direction and control and a small number of
technical employees are not sufficient to
satisfy this paragraph (a)(4)(iv). FS’s primary
contribution to the manufacture of Product X
is the provision of the software and network
systems to CM. Substantial operational
responsibilities and decision making are
exercised by DP employees who direct the
activities of the FS employees. Therefore, FS
is not considered to have manufactured
Product X.

* * * * *

(6) * * *(i) * * * To determine the
extent to which a controlled foreign
corporation’s distributive share of any
item of gross income of a partnership
would have been foreign base company
sales income if received by it directly,
under § 1.952-1(g), the property sold

will be considered to be manufactured,
produced or constructed by the
controlled foreign corporation, within
the meaning of paragraph (a)(4) of this
section, only if the manufacturing
exception of paragraph (a)(4) of this
section would have applied to exclude
the income from foreign base company
sales income if the controlled foreign
corporation had earned the income
directly, determined by taking into
account the activities of the employees
of, and property owned by, the
partnership.

* * * * *

(b) * % %

(1) * % %

(ii) I .

(a) * * * The provisions of this
paragraph (b)(1)(ii)(a) will not apply
unless the controlled foreign
corporation (including any branches or
similar establishments of such
controlled foreign corporation)
manufactures, produces, or constructs
such personal property within the
meaning of paragraph (a)(4)(i) of this
section.

(c) Use of more than one branch—(1)
Use of one or more sales or purchase
branches in addition to a manufacturing
branch. * * *

(2) Use of more than one branch to
manufacture, produce, construct, grow,
or extract separate items of personal
property. If a controlled foreign
corporation carries on manufacturing,
producing, constructing, growing, or
extracting activities with respect to
separate items of personal property by
or through more than one branch or
similar establishment located outside
the country under the laws of which
such corporation is created or
organized, then paragraphs (b)(2)(ii)(b)
and (c) of this section will be applied
separately to each such branch or
similar establishment (by treating such
branch or similar establishment as if it
were the only branch or similar
establishment of the controlled foreign
corporation and as if any such other
branches or similar establishments were
separate corporations) in determining
whether the use of such branch or
similar establishment has substantially
the same tax effect as if such branch or
similar establishment were a wholly
owned subsidiary corporation of the
controlled foreign corporation. The
application of this paragraph
(b)(1)(ii)(c)(2) is illustrated by the
following example:

Example. Multiple branches that satisfy
paragraph (a)(4)(ii) or (a)(4)(iii) of this
section. (i) Facts. FS is a controlled foreign
corporation organized in Country M. FS

operates two branches, Branch A and Branch
B located in Country A and Country B,
respectively. Branch A and Branch B each
manufacture separate items of personal
property (Product X and Y respectively)
within the meaning of paragraph (a)(4)(ii) or
(iii) of this section. Raw materials used in the
manufacture of Product X and Product Y are
purchased by FS from an unrelated person.
FS engages in activities in Country M to sell
Product X and Product Y to a related person
for use, disposition or consumption outside
of Country M. Employees of FS located in
Country M perform only sales functions. The
effective rate imposed on the income from
the sales of Product X and Product Y is 10%.
Country A imposes an effective rate of tax on
sales income of 20%. Country B imposes an
effective rate of tax on sales income of 12%.

(ii) Result. Pursuant to this paragraph
(b)(1)(ii)(c)(2), paragraph (b)(1)(ii)(b) of this
section is separately applied to Branch A and
Branch B with respect to the sales income of
FS attributable to Product X (manufactured
by Branch A) and Product Y (manufactured
by Branch B). Because the effective rate of tax
on FS’s sales income from the sale of Product
X in Country M (10%) is less than 90% of,
and at least 5 percentage points less than, the
effective rate of tax that would apply to such
income in the country in which Branch A is
located (20%), the use of Branch A has
substantially the same tax effect as if Branch
A were a wholly owned subsidiary
corporation of FS. Because the effective rate
of tax on FS’s sales income from the sale of
Product Y in Country M (10%) is not less
than 90% of, and at least 5 percentage points
less than, the effective rate of tax that would
apply to such income in the country in
which Branch B is located (12%), the use of
Branch B does not have substantially the
same tax effect as if Branch B were a wholly
owned subsidiary corporation of FS.
Consequently, only Branch A is treated as a
separate corporation apart from the
remainder of FS for purposes of determining
foreign base company sales income.

(3) Use of more than one
manufacturing branch, or one or more
manufacturing branches and the
remainder of the controlled foreign
corporation, to manufacture, produce,
construct, grow, or extract the same
property—(a)—In general. This
paragraph (b)(1)(ii)(c)(3) applies to
determine the location of
manufacturing, producing, constructing,
growing or extracting of personal
property for purposes of applying
paragraphs (b)(1)(i)(b) or (ii)(b) of this
section where more than one branch of
a controlled foreign corporation, or one
or more branches of a controlled foreign
corporation and the remainder of the
controlled foreign corporation, each
engage in manufacturing, producing,
constructing, growing or extracting
activities with respect to the same item
of personal property which is then sold
by the controlled foreign corporation.

(b) Physical manufacture, production,
or construction in one or more
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locations. If only one branch or only the
remainder of a controlled foreign
corporation satisfies either paragraph
(a)(4)(ii) or (a)(4)(iii) of this section with
respect to an item of personal property,
then that branch or the remainder of the
controlled foreign corporation will be
the location of manufacturing,
producing, or constructing of that
property for purposes of applying
paragraph (b)(1)(i)(b) or (ii)(b) of this
section to the income from the sale of
that property. See § 1.954—
3(b)(1)(ii)(c)(3)() Example 1. If more
than one branch, or one or more
branches and the remainder of the
controlled foreign corporation, each
independently satisfy either paragraph
(a)(4)(ii) or (a)(4)(iii) of this section with
respect to an item of property, then the
location of manufacturing, producing, or
constructing of that property for
purposes of applying paragraph
(b)(1)(1)(b) or (i1)(b) of this section will
be that branch or the remainder of the
controlled foreign corporation that
satisfies paragraph (a)(4)(ii) or (a)(4)(iii)
of this section and that is located or
organized in the jurisdiction that would,
after applying paragraph (b)(1)(ii)(b) of
this section to such branch or paragraph
(b)(1)(1)(b) of this section to the
remainder of the controlled foreign
corporation, impose the lowest effective
rate of tax on the income allocated to
such branch or the remainder of the
controlled foreign corporation under
such paragraph (that is, either paragraph
(b)(1)(i1)(b) or (b)(1)(1)(b) of this section),
if, under the laws of such country, the
entire income of the controlled foreign
corporation were considered derived by
such corporation from sources within
such country from doing business
through a permanent establishment
therein, received in such country, and
allocable to such permanent
establishment, and the corporation were
created or organized under the laws of,
and managed and controlled in, such
country. See § 1.954-3(b)(1)(ii)(c)(3)(f)
Example 2.

(c) Predominant contribution. If none
of the branches nor the remainder of a
controlled foreign corporation satisfy
paragraph (a)(4)(ii) or (a)(4)(iii) of this
section with respect to an item of
personal property, but the controlled
foreign corporation as a whole makes a
substantial contribution to the
manufacture, production, or
construction of that property within the
meaning of paragraph (a)(4)(iv) of this
section, then for purposes of applying
paragraph (b)(1)(i)(b) or (ii)(b) or this
section, the branch or the remainder of
the controlled foreign corporation that
makes the predominant amount of the

controlled foreign corporation’s
substantial contribution with respect to
the manufacture, production, or
construction of that property will be the
location of manufacturing, producing, or
constructing with respect to that
property. See § 1.954-3(b)(1)(ii)(c)(3)(f)
Example 3. Whether any branch or the
remainder of the controlled foreign
corporation provides a predominant
amount of the controlled foreign
corporation’s substantial contribution is
determined by weighing each branch’s
or the remainder of the controlled
foreign corporation’s relative
contribution to the manufacture of the
item of property as determined by
applying the facts and circumstances
test provided in paragraph (a)(4)(iv) of
this section. If multiple branches are
located in a single jurisdiction, then the
activities of those branches will be
aggregated for purposes of determining
the branch or the remainder of the
controlled foreign corporation that
makes the predominant amount of the
controlled foreign corporation’s
substantial contribution with respect to
the manufacture, production, or
construction of an item of property. For
purposes of this paragraph
(b)(1)({i)(c)(3)(¢), a branch or the
remainder of the controlled foreign
corporation makes a predominant
amount of the controlled foreign
corporation’s substantial contribution
with respect to the manufacture,
production, or construction of an item
of personal property only if it makes a
significantly greater contribution to the
manufacture, production, or
construction of that property than any
other branch or the remainder of the
controlled foreign corporation. The
location of any particular activity (that
is, for purposes of deciding whether that
activity is conducted in a particular
branch or in the remainder of the
controlled foreign corporation) will be
determined by applying the principles
of paragraph (b)(1)(ii)(c)(3)(d) of this
section.

(d) Location of activity. The location
of any activity with respect to the
manufacture, production, or
construction of an item of personal
property is where the controlled foreign
corporation makes a contribution
through its employees to such activity.
For example, the location of any
activities concerning intangible property
is not determined based on the formal
assignment of intangible property, but
on where employees of the controlled
foreign corporation develop, protect,
and direct the use of the intangible.

(e) Where no branch or the remainder
of the controlled foreign corporation
provides a predominant contribution. If

neither a branch nor the remainder of a
controlled foreign corporation
independently satisfies paragraph
(a)(4)(ii) or (iii) of this section and
neither a branch nor the remainder of
the controlled foreign corporation
provides a predominant amount of the
controlled foreign corporation’s
contribution to the manufacture of an
item of personal property, but the
controlled foreign corporation as a
whole makes a substantial contribution
to the manufacture of that property
within the meaning of paragraph
(a)(4)(iv) of this section, then for
purposes of applying paragraph
(b)(1)@1)(b) or (ii)(b) of this section, the
location of manufacturing of that
property will be that branch or
remainder of the controlled foreign
corporation that provides a contribution
to the manufacture of the property and
that is located or organized in the
jurisdiction that would, after applying
paragraph (b)(1)(ii)(b) of this section to
such branch or (b)(1)(i)(b) of this section
to such remainder of the controlled
foreign corporation, impose the highest
effective rate of tax on the income
allocated to such branch or such
remainder of the controlled foreign
corporation under that paragraph, if,
under the laws of such country, the
entire income of the controlled foreign
corporation were considered derived by
such corporation from sources within
such country from doing business
through a permanent establishment
therein, received in such country, and
allocable to such permanent
establishment, and the corporation were
created or organized under the laws of,
and managed and controlled in, such
country. See § 1.954-3(b)(1)(ii)(c)(3)(N
Example 4.

(f) Examples. The following examples
illustrate the application of this
paragraph (b)(1)(ii)(c)(3):

Example 1. Multiple branches that
contribute to the manufacture of a single
product, only one branch that satisfies
paragraph (a)(4)(ii) or (a)(4)(iii) of this
section. (i) Facts. FS is a controlled foreign
corporation organized in Country M. FS
operates three branches, Branch A, Branch B,
and Branch C, located respectively in
Country A, Country B, and Country C.
Branch A, Branch B, and Branch C each
performs different manufacturing activities
with respect to the manufacture of Product X.
Branch A, through the activities of its
employees, designs Product X. Branch B,
through the activities of its employees,
provides quality control and oversight.
Branch C, through the activities of its
employees, manufactures Product X (within
the meaning of paragraph (a)(4)(iii) of this
section) using the designs of Branch A and
under the oversight of the quality control
personnel of Branch B. The activities of
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Branch A and B do not satisfy either
paragraph (a)(4)(ii) or (a)(4)(iii) of this
section. Employees of FS located in Country
M purchase the raw materials used in the
manufacture of Product X from a related
person and control the work-in-process and
finished goods throughout the manufacturing
process. Employees of FS located in Country
M also manage the risk of loss from the
manufacture of Product X and the
manufacturing profits from the sales of
Product X. Further, employees of FS located
in Country M control logistics, select vendors
and raw materials, and oversee the
coordination between the branches.
Employees of F'S located in Country M sell
Product X to unrelated persons for use,
consumption or disposition outside of
Country M. The sales income from the sale
of Product X is taxed in Country M at an
effective rate of tax of 10%. Country C
imposes an effective rate of tax of 20% on
sales income.

(ii) Result. Because only the activities of
Branch C satisfy paragraph (a)(4)(ii) or
(a)(4)(iii) of this section, paragraph
(b)(1)(ii)(b) of this section is applied by
considering only the effective rate of tax that
would apply in Country C. The effective rates
of tax in Country A and Country B are not
considered, because Branch A and Branch B
do not satisfy either paragraph (a)(4)(ii) or
(a)(4)(iii) of this section. Because the effective
rate of tax on the sales income (10%) is less
than 90% of, and at least 5 percentage points
less than, the effective rate of tax that would
apply to such income in the country in
which Branch C is located (20%), the use of
Branch C has substantially the same tax effect
as if Branch C were a wholly owned
subsidiary corporation of FS. Therefore sales
of Product X by the remainder of FS are
treated as sales on behalf of Branch C.
Pursuant to paragraph (b)(2)(ii)(c)(2) of this
section, FS will only qualify for the
manufacturing exception under paragraph
(a)(4)(iv) of this section if FS successfully
rebuts, to the satisfaction of the
Commissioner, the presumption that FS does
not provide a substantial contribution to the
manufacture of Product X. For this purpose,
the activities of F'S include the activities of
Branch A or Branch B if either of those
branches would not be treated as a separate
corporation under paragraph (b)(1)(ii)(b) of
this section, if that paragraph were applied
to each of Branch A and Branch B.

Example 2. Multiple branches satisfy
paragraph (a)(4)(ii) or (a)(4)(iii) of this
section with respect to the same product sold
by the controlled foreign corporation. (i)
Facts. Assume the same facts as in Example
1, except for the following. In addition to the
design of Product X, Branch A also
manufactures (within the meaning of
paragraph (a)(4)(ii) of this section) a part of
Product X. Branch C then combines that part
with other parts to complete Product X. The
activities of Branch C are sufficient to qualify
as manufacturing under paragraph (a)(4)(iii)
of this section with respect to Product X.
Country A imposes an effective rate of tax of
12% on sales income.

(ii) Result. Because the activities of Branch
A and Branch C satisfy the requirements of
paragraph (a)(4)(ii) and (iii) of this section

respectively, paragraph (b)(1)(ii)(b) of this
section is applied by comparing the effective
rate of tax imposed on the income from the
sales of Product X against the lowest effective
rate of tax that would apply to the sales
income in either Country A or Country C if
paragraph (b)(1)(ii)(b) of this section were
applied separately to Branch A and Branch
C. The effective rate of tax in Country B is
not considered because Branch B does not
satisfy either paragraph (a)(4)(ii) or (a)(4)(iii)
of this section. Because the effective rate of
tax on the sales income of FS from the sale
of Product X (10%) is not less than 90% of,
and at least 5 percentage points less than, the
effective rate of tax that would apply to such
income in the country in which Branch A is
located (12%), neither Branch A nor Branch
C is treated as a separate corporation and
sales of Product X by the remainder of the
controlled foreign corporation are not treated
as made on behalf of any branch.

Example 3. Predominant contribution by
employees located in the country of
organization of the controlled foreign
corporation, traveling employees, paragraph
(a)(4)(iii) of this section satisfied by an
unrelated contract manufacturer. (i) Facts.
FS, a controlled foreign corporation
organized in Country M, purchases raw
materials from a related person. The raw
materials are then manufactured (under the
principles of paragraph (a)(4)(iii) of this
section) into Product X by CM, an unrelated
corporation located in Country C that
performs the physical conversion pursuant to
a contract manufacturing arrangement.
Employees of FS located in Country M sell
Product X to unrelated persons for use,
consumption or disposition outside of
Country M. Employees of FS located in
Country M engage in design, testing, quality
control and oversight with respect to the
manufacture of Product X. Employees of FS
located in Country M also direct the use of
intellectual property used in the manufacture
of Product X from Country M. At all times,
employees of F'S located in Country M
control the raw material, work-in-process and
finished goods. Employees of FS located in
Country M also control logistics, select
vendors, and manage the risk of loss from the
manufacture of Product X and the
manufacturing profits from Product X.
Quality control and oversight of the
manufacturing process is conducted by
employees of FS who are employed in
country M but who regularly travel to
Country C. Branch A, located in Country A,
is the only branch of FS. Design work with
respect to Product X conducted by Branch A
is supplemental to the bulk of the design
work, which is done by employees of FS
located in Country M. FS as a whole
(including Branch A) provides a substantial
contribution to the manufacture of Product X
within the meaning of paragraph (a)(4)(iv) of
this section.

(ii) Result. FS qualifies for the exception to
foreign base company sales income contained
in paragraph (a)(4) of this section with
respect to income from the sale of Product X
because FS satisfies the test contained in
paragraph (a)(4)(iv) of this section by
providing a substantial contribution through
the activities of its employees to the

manufacture of Product X. The fact that
employees of FS travel to the location of CM
to perform some of the activities considered
in determining whether a controlled foreign
corporation makes a substantial contribution
through the activities of its employees to the
manufacturing of an item of personal
property does not prevent activities of such
employees while located in Country M from
being considered in determining the
applicability of paragraph (a)(4)(iv) of this
section to FS. In addition, paragraph (b) of
this section does not apply to treat a branch
of FS as having substantially the same tax
effect as if the branch were a wholly owned
subsidiary corporation, because FS, as
opposed to Branch A, provides the
predominant contribution with respect to
Product X.

Example 4. Multiple branches perform
manufacturing activities, no branch makes a
predominant contribution, paragraph
(a)(4)(iii) of this section is satisfied by an
unrelated contract manufacturer. (i) Facts.
FS, a controlled foreign corporation
organized in Country M, purchases raw
materials from a related person. The raw
materials are then manufactured (under the
principles of paragraph (a)(4)(iii) of this
section) into Product X by CM, an unrelated
corporation located in Country C that
performs the physical conversion pursuant to
a contract manufacturing arrangement.
Employees of F'S located in Country M sell
Product X to unrelated persons for use,
consumption or disposition outside of
Country M. FS has two branches, Branch A
and Branch B, located in Country A and
Country B respectively. FS (including Branch
A and Branch B) makes a substantial
contribution within the meaning of
paragraph (a)(4)(iv) of this section with
respect to the manufacture of Product X.
Branch A, through the activities of its
employees, designs Product X. Branch B,
through the activities of its employees,
provides quality control and oversight of the
manufacturing process. At all times, FS
controls the raw materials, work-in-process
and the finished Product X through
employees located in Country M. FS also
manages the risk of loss related to the
manufacture of Product X and the
manufacturing profits from the sales of
Product X through employees located in
Country M. Further, employees of FS located
in Country M control logistics, select
vendors, and oversee the coordination
between the branches. Country M imposes an
effective rate of tax on sales income of 10%.
Country A imposes an effective rate of tax on
sales income of 20% and Country B imposes
an effective rate of tax on sales income of
24%.

(ii) Result. Based on the facts, neither the
remainder of FS (through activities of its
employees in Country M), nor Branch A, nor
Branch B, provide a predominant amount of
the controlled foreign corporation’s
substantial contribution to the manufacture
of Product X. FS, Branch A, and Branch B
each provide a contribution through the
activities of their employees to the
manufacture of Product X. Accordingly,
paragraph (b)(1)(ii)(b) of this section is
applied by comparing the effective rate of tax
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imposed on the income from the sales of
Product X against the effective rate of tax that
would apply to the sales income in Branch
B, which is located in the jurisdiction that
would impose the highest effective rate of tax
on the sales income (24%). Because the
effective rate of tax imposed on the sales
income by Country M (10%) is less than 90%
of, and at least 5 percentage points less than,
the effective rate of tax that would apply to
such income in Country B (24%) the
remainder of FS is treated as selling on behalf
of Branch B. Further, for purposes of
determining whether the remainder of FS
qualifies for any exception from foreign base
company sales income, applying paragraph
(b)(2)(ii)(a) of this section, the remainder of
FS includes any branch of FS that would not,
after the application of paragraph (b)(1)(ii)(b)
of this section to such branch, be treated as

a separate corporation. In this case, the
effective rate of tax imposed on the sales
income by Country M (10%) is less than 90%
of, and at least 5 percentage points less than,
the effective rate of tax that would apply to
such income in Country A (20%). Therefore,
for purposes of determining foreign base
company sales income, the remainder of FS
does not include the activities of Branch A.
The remainder of FS does not qualify for the
manufacturing exception from foreign base
company sales income contained in
paragraph (a)(4)(iv) of this section. Because
Product X is sold for use, consumption, or
disposition outside of Country M, the income
from the sale of Product X is foreign base
company sales income.

Example 5. Multiple branches contribute to
the manufacture of a single product, one
branch sells the product, the remainder of
the controlled foreign corporation does not
participate. (i) Facts. FS is a controlled
foreign corporation organized in Country M,
a country that imposes a 0% effective rate of
tax on sales income. FS operates two
branches, Branch A and Branch B, located
respectively in Country A, a country that
imposes a 30% effective rate of tax on
income, and Country B, a country that
imposes a 0% effective rate of tax on income.
Branch A and Branch B each perform
different activities with respect to the
manufacture of Product X. Branch A, through
the activities of a large number of its
employees working at a state of the art
facility, expends significant time and
resources to design a sophisticated product,
Product X. Branch B, through the activities
of its employees, purchases raw materials
from a related person and contracts with CM,
an unrelated corporation located in Country
C, to manufacture Product X. The raw
materials are then manufactured (under the
principles of paragraph (a)(4)(iii) of this
section) into Product X by CM. Branch A,
through the activities of its employees,
directs the use of intellectual property it
developed, including product designs, to
provide quality control and oversight to CM
with respect to the manufacture of Product X.
Branch B controls the raw materials, work in
process, and the finished Product X. Branch
B manages the risk of loss with respect to
Product X throughout the manufacturing
process. Branch B also controls logistics and
selects vendors in connection with Product

X. Branch B then sells Product X to unrelated
persons for use, consumption or disposition
outside of Country M. FS (including Branch
A and Branch B) provides a substantial
contribution within the meaning of
paragraph (a)(4)(iv) of this section with
respect to the manufacture of Product X. FS
does not provide a contribution to the
manufacture of Product X through employees
located in Country M.

(ii) Result. Based on the facts, neither
Branch A nor Branch B provides the
predominant amount of FS’s contribution to
the manufacture of Product X. Further,
Branch A and Branch B each provide a
contribution through the activities of its
employees to the manufacture of Product X.
Accordingly, paragraph (b)(1)(ii)(b) of this
section is applied by comparing the effective
rate of tax imposed on the income from the
sales of Product X against the effective rate
of tax that would apply to the sales income
in Branch A, which is located in the
jurisdiction that would impose the highest
effective rate of tax on the sales income
(30%). Because the effective rate of tax in
Country B with respect to the sales income
(0%) is less than 90% of, and at least 5
percentage points less than, the effective rate
of tax that would apply to such income in
Country A (30%), the seller, Branch B, is
treated as selling on behalf of Branch A,
which is treated as the remainder of FS
pursuant to paragraph (b)(1)(ii)(c) of this
section. Further, for purposes of determining
whether the remainder of FS qualifies for any
exception from foreign base company sales
income, Branch B, treated as the remainder
of FS, includes any branch or remainder of
FS that would not, after the application of
paragraph (b)(1)(ii)(b) of this section to such
branch or (b)(1)(i)(b) of this section to such
remainder of FS, be treated as a separate
corporation. In this case, the effective rate of
tax (0%) is less than 90% of, and at least 5
percentage points less than, the effective rate
of tax that would apply to such income in
Country A (30%), but not country M (0%).
Therefore, for purposes of determining
foreign base company sales income, Branch
B, treated as the remainder of FS, does not
include the activities of Branch A, but does
include the activities of the remainder of FS
located in Country M. However, since the
remainder of FS in Country M does not
perform any activities related to the
manufacture of Product X, the inclusion of
the remainder of FS does not qualify Branch
B for any exception from foreign base
company sales income. Since the location of
manufacturing of Product X is considered to
be the location of Branch A rather than
Branch B, Branch B, treated as the remainder
of F'S, does not qualify for the manufacturing
exception from foreign base company sales
income contained in paragraph (a)(4) of this
section. Since the sale of Product X is for use,
consumption, or disposition outside of
Country B, the income from the sale of
Product X is foreign base company sales
income.

Example 6. Multiple branches contribute to
the manufacture of a single product, the
selling branch is located in the higher tax
jurisdiction, the remainder of the controlled
foreign corporation does not participate. (i)

Facts. Assume the same facts as in Example
5 except that Branch B rather than Branch A
is located in the jurisdiction that would
impose the higher effective rate of tax on
income from the sales of Product X.

(ii) Result. Based on the facts, neither
Branch A nor Branch B provides the
predominant amount of FS’s contribution to
the manufacture of Product X. Since Branch
B is located in the jurisdiction that would
impose the higher effective rate of tax on
income from the sale of Product X, Branch
B is considered to be the location of
manufacturing of Product X for purposes of
applying paragraph (b) of this section.
Because all of the income from the sale of
Product X is already taxed in Country B, the
use of Branch B is not treated as having
substantially the same tax effect as if Branch
B were a wholly owned subsidiary
corporation of FS, and therefore Branch B
and the remainder of FS are not treated as
separate corporations under paragraph
(b)(1)(ii)(a) of this section for purposes of
determining foreign base company sales
income.

(2) * *x %

(1) * % %

(b) Activities treated as performed on
behalf of the remainder of corporation.
With respect to purchasing or selling
activities performed by or through the
branch or similar establishment, such
purchasing or selling activities will—

(1) With respect to personal property
manufactured, produced, constructed,
grown, or extracted by the remainder of
the controlled foreign corporation (or
any branch treated as the remainder of
the controlled foreign corporation); or

(2) With respect to personal property
(other than property described in
paragraph (b)(2)(i)(b)(1) of this section)
purchased or sold, or purchased and
sold, by the remainder of the controlled
foreign corporation (or any branch
treated as the remainder of the
controlled foreign corporation), be
treated as performed on behalf of the
remainder of the controlled foreign
corporation.

(11) * * %

(a) Treatment as separate
corporations. * * * For purposes of
applying the rules of this paragraph
(b)(2)(ii), a branch or similar
establishment of a controlled foreign
corporation treated as a separate
corporation purchasing or selling on
behalf of the remainder of the controlled
foreign corporation under paragraph
(b)(2)(ii)(b) of this section, or the
remainder of the controlled foreign
corporation treated as a separate
corporation purchasing or selling on
behalf of a branch or similar
establishment of the controlled foreign
corporation under paragraph (b)(2)(ii)(c)
of this section, will exclude any other
branch or similar establishment or
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remainder of the controlled foreign
corporation that would be treated as a
separate corporation (apart from the
branch or similar establishment of a
controlled foreign corporation that is
treated as a separate purchasing or
selling corporation under paragraph
(b)(2)(i1)(b) of this section or the
remainder of the controlled foreign
corporation that is treated as a separate
purchasing or selling corporation under
paragraph (b)(2)(ii)(c) of this section) if
the effective rate of tax imposed on the
income of the purchasing or selling
branch or similar establishment, or
purchasing or selling remainder of the
controlled foreign corporation, were
tested against the effective rate of tax
that would apply to such income if it
were earned in the jurisdiction of such
other branch or similar establishment or
the remainder of the controlled foreign
corporation under § 1.954-3(b)(1)(i)(b)
or (ii)(b) of this section.

(b) Activities treated as performed on
behalf of the remainder of corporation.

With respect to purchasing or selling
activities performed by or through the
branch or similar establishment, such
purchasing or selling activities will—

(1) With respect to personal property
manufactured, produced, constructed,
grown, or extracted by the remainder of
the controlled foreign corporation (or
any branch treated as the remainder of
the controlled foreign corporation); or

(2) With respect to personal property
(other than property described in
paragraph (b)(2)(ii)(b)(1) of this section)
purchased or sold, or purchased and
sold, by the remainder of the controlled
foreign corporation (or any branch
treated as the remainder of the
controlled foreign corporation), be
treated as performed on behalf of the
remainder of the controlled foreign
corporation.

(c) Treatment of the use of a
manufacturing branch by a controlled
foreign corporation—(1) Activities
treated as performed on behalf of
branch. * * *

(2) Presumption where a controlled
foreign corporation claims to satisfy the
substantial contribution test and its own
branch satisfies the physical
manufacturing test. If a branch or
similar establishment is considered to
manufacture, produce, or construct an
item of personal property under
paragraph (a)(4)(ii) or (a)(4)(iii) of this
section, the remainder of the controlled
foreign corporation (or any branch
treated as the remainder of the
controlled foreign corporation) will be
presumed not to manufacture, produce,
or construct that same item of personal
property under paragraph (a)(4)(iv) of
this section (even if it would have

otherwise satisfied paragraph (a)(4)(iv)
of this section with respect to such
property). However, if a controlled
foreign corporation demonstrates, to the
satisfaction of the Commissioner, that
the remainder of the controlled foreign
corporation (or any branch treated as the
remainder of the controlled foreign
corporation) makes a substantial
contribution to the manufacture of that
item of personal property within the
meaning of paragraph (a)(4)(iv) of this
section, then the remainder of the
controlled foreign corporation (or any
branch treated as the remainder of the
controlled foreign corporation), if
treated as a separate corporation apart
from its manufacturing branch under
paragraph (b)(2)(ii)(a) of this section,
will be considered to manufacture,
produce, or construct that item of
personal property under paragraph
(a)(4)(iv) of this section. The application
of this paragraph (b)(2)(ii)(c)(2) may be
illustrated by the following examples:

Example 1. Manufacturing branch,
paragraph (b)(1)(ii)(b) satisfied. (i) Facts. FS,
a controlled foreign corporation organized in
Country M, a country that imposes a 0%
effective rate of tax on sales income,
purchases raw materials from a related
person. FS has one branch, Branch A,
organized in Country A, a country that
imposes a 30% effective rate of tax on sales
income. The raw materials are manufactured
(within the meaning of paragraph (a)(4)(iii) of
this section) into Product X by Branch A. FS
sells Product X for use, consumption, or
disposition outside of Country M. Absent the
application of paragraph (b)(2)(ii)(c)(2) of this
section, the remainder of FS would also be
considered a manufacturer of Product X
under paragraph (a)(4)(iv) of this section. FS
proves to the satisfaction of the
Commissioner that the remainder of FS
makes a substantial contribution to the
manufacture of Product X.

(ii) Result. Since the effective rate of tax
(0%) imposed on the sales income is less
than 90% of, and at least 5 percentage points
less than, the effective rate of tax that would
apply to such income in the jurisdiction of
Branch A (30%), the seller, the remainder of
FS is treated as a separate corporation selling
on behalf of Branch A. The remainder of FS
(not including Branch A) does not satisfy
paragraph (a)(4)(ii) or (a)(4)(iii) of this section
with respect to Product X. If the
manufacturing activities undertaken with
respect to Product X between the time the
raw materials were purchased and the time
Product X was sold were undertaken by the
remainder of FS (not including Branch A)
through the activities of its employees, the
remainder of FS would have satisfied the
manufacturing exception contained in
paragraph (a)(4)(iii) of this section with
respect to Product X. Therefore, paragraph
(a)(4)(iv) of this section applies. Because FS
has successfully rebutted the presumption of
paragraph (b)(2)(ii)(c)(2) of this section by
proving to the satisfaction of the
Commissioner that the remainder of FS

makes a substantial contribution to the
manufacture (within the meaning of
paragraph (a)(4)(iv) of this section) of Product
X, it qualifies for the exception in paragraph
(a)(4)(iv) of this section with respect to
Product X. Therefore income from the sale of
Product X, when treated as sold by the
remainder of FS on behalf of Branch A, is not
determined to be foreign base company sales
income.

Example 2. Manufacturing branch,
paragraph (b)(1)(ii)(b) is not satisfied. (i)
Facts. Assume the same facts as in Example
1, except that Branch A is located in Country
B, a country that imposes a 3% rate of tax
on sales income.

(ii) Result. Paragraph (b)(1)(ii)(b) of this
section is not satisfied, because the effective
rate of tax imposed on the sales income in
Country M (0%) is not less than 90% of, and
at least 5 percentage points less than, the
effective rate of tax that would apply to such
income in the jurisdiction of Branch A (3%).
Therefore, Branch A is not treated as a
separate corporation for purposes of
determining foreign base company sales
income. FS qualifies for the manufacturing
exception in paragraph (a)(4) of this section
because FS (including Branch A) satisfies
paragraph (a)(4)(iii) of this section with
respect to income from the sales of Product
X.

* * * * *

(e) Comparison with ordinary
treatment. With the exception of cases
in which a controlled foreign
corporation seeks to rely on paragraph
(a)(4)(iv) of this section and is
unsuccessful in rebutting the
presumption created by paragraph
(b)(2)(ii)(c)(2) of this section, income
derived by a branch or similar
establishment, or by the remainder of
the controlled foreign corporation, will
not be determined to be foreign base
company sales income under paragraph
(b) of this section if the income would
not be so considered if it were derived
by a separate controlled foreign

corporation under like circumstances.
* * * * *

(4)* L

Example 3. (i) Facts. Corporation E, a
controlled foreign corporation incorporated
under the laws of foreign Country X, is a
wholly owned subsidiary of Corporation D,
also a controlled foreign corporation
incorporated under the laws of Country X.
Corporation E maintains Branch B in foreign
Country Y. Both corporations use the
calendar year as the taxable year. In 1964,
Corporation E’s sole activity, carried on
through Branch B, consists of the purchase of
articles manufactured in Country X by
Corporation D, a related person, and the sale
of the articles through Branch B to unrelated
persons. 100 percent of the articles sold
through Branch B are sold for use outside
Country X and 90 percent are also sold for
use outside of Country Y. The income of
Corporation E derived by Branch B from such
transactions is taxed to Corporation E by
Country X only at the time Corporation E
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distributes such income to Corporation D and
is then taxed on the basis of what the tax (a
40 percent effective rate) would have been if
the income had been derived in 1964 by
Corporation E from sources within Country X
from doing business through a permanent
establishment therein. Country Y levies an
income tax at an effective rate of 50 percent
on income derived from sources within such
Country, but the income of Branch B for 1964
is effectively taxed by Country Y at a 5
percent rate since under the laws of such
country, only 10 percent of Branch B’s
income is derived from sources within such
country. Corporation E makes no
distributions to Corporation D in 1964.

(ii) Result. In determining foreign base
company sales income of Corporation E for
1964, Branch B is treated as a separate
wholly owned subsidiary corporation of
Corporation E, the 5 percent rate of tax being
less than 90 percent of, and at least 5
percentage points less than the 40 percent
rate. Income derived by Branch B, treated as
a separate corporation, from the purchase
from a related person (Corporation D), of
personal property manufactured outside of
Country Y and sold for use, disposition, or
consumption outside of Country Y
constitutes foreign base company sales
income. If, instead, Corporation D were
unrelated to Corporation E, none of the
income would be foreign base company sales
income because Corporation E would be
purchasing from and selling to unrelated
persons and if Branch B were treated as a
separate corporation it would likewise be
purchasing from and selling to unrelated
persons. Alternatively, if Corporation D were
related to Corporation E, but Branch B
manufactured the articles prior to sale under
the principles of paragraph (a)(4)(iv) of this
section in conjunction with the manufacture
of the articles (within the meaning of
paragraph (a)(4)(ii) or (a)(4)(iii) of this
section) by an unrelated contract
manufacturer, then the income would not be
foreign base company sales income because
Branch B, treated as a separate Corporation,
would qualify for the manufacturing
exception under paragraph (a)(4)(i) of this
section.

* * * * *

(d) Effective/applicability date. The
second sentence of paragraph (a)(1)(i),
the second sentence of paragraph
(a)(1)(iii) Example 1, the first sentence
of paragraph (a)(1)(iii) Example 2, the
third sentence of paragraph (a)(2),
paragraph (a)(4)(i), the first sentence of
paragraph (a)(4)(ii), the first sentence of
paragraph (a)(4)(iii), paragraph (a)(4)(iv),
the last sentence of paragraph (a)(6), the
last sentence of paragraph (b)(1)(ii)(a),
paragraph (b)(1)(ii)(c)(2), paragraph
(b)(1)(ii)(c)(3), paragraph (b)(2)(i)(b), the
last sentence of paragraph (b)(2)(ii)(a),
paragraph (b)(2)(ii)(b), paragraph
(b)(2)(ii)(c)(2), paragraph (b)(2)(ii)(e),
and paragraph (b)(4) Example 3 shall
apply to taxable years of controlled
foreign corporations beginning on or
after the date these rules are published
as final regulations in the Federal

Register, and for taxable years of United
States shareholders in which or with
which such taxable years of the
controlled foreign corporations end.

Linda E. Stiff,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. E8-3557 Filed 2—27-08; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR

National Park Service

36 CFR Part 7

Negotiated Rulemaking Advisory
Committee for Off-Road Vehicle
Management for Cape Hatteras
National Seashore

AGENCY: National Park Service (NPS),
Interior.

ACTION: Notice of third, fourth, and fifth
meetings.

SUMMARY: Notice is hereby given, in
accordance with the Federal Advisory
Committee Act (Pub. L. 92—-463, 86 Stat.
770, 5 U.S.C. App 1, section 10), of the
third, fourth, and fifth meetings of the
Negotiated Rulemaking Advisory
Committee for Off-Road Vehicle
Management at Cape Hatteras National
Seashore. (See DATES section.)

DATES: The Committee will hold its
third meeting on March 18-19, 2008,
from 8 a.m. to 5:30 p.m. on March 18,
and from 8 a.m. to 4 p.m. on March 19.
The meetings on both days will be held
at the Avon Fire Hall, 40159 Harbor
Drive, Avon, North Carolina 27915. The
Committee will hold its fourth meeting
on May 8-9, 2008, from 8 a.m. to 5:30
p-m. on May 8, and from 8 a.m. to 4
p.m. on May 9. The meetings on both
days will be held at the Comfort Inn
Oceanfront South, 8031 Old Oregon
Inlet Road, Nags Head, NC 27959. The
Committee will hold its fifth meeting on
June 17-18, 2008, from 8 a.m. to 5:30
p.m. on June 17, and from 8 a.m. to 4
p-m. on June 18. The meetings on both
days will be held at the Comfort Inn
Oceanfront South, 8031 Old Oregon
Inlet Road, Nags Head, NC 27959.

These, and any subsequent meetings,
will be held for the following reason: To
work with the National Park Service to
assist in potentially developing special
regulations for ORV management at
Cape Hatteras National Seashore.

The proposed agenda for the third,
fourth, and fifth meetings of the
Committee may contain the following
items: Approval of Meeting Summary
from Last Meeting, Subcommittee and
Members’ Updates since Last Meeting,

Alternatives Discussions, NEPA Update,
and Public Comment. However, the
Committee may modify its agenda
during the course of its work. The
meetings are open to the public.
Interested persons may provide brief
oral/written comments to the Committee
during the public comment period of
the meetings each day before the lunch
break or file written comments with the
Park Superintendent.

FOR FURTHER INFORMATION CONTACT:
Mike Murray, Superintendent, Cape
Hatteras National Seashore, 1401
National Park Drive, Manteo, North
Carolina 27954, (252) 473-2111, ext.
148.

SUPPLEMENTARY INFORMATION: The
Committee’s function is to assist
directly in the development of special
regulations for management of off-road
vehicles (ORVs) at Cape Hatteras
National Seashore (Seashore). Executive
Order 11644, as amended by Executive
Order 11989, requires certain Federal
agencies to publish regulations that
provide for administrative designation
of the specific areas and trails on which
ORYV use may be permitted. In response,
the NPS published a general regulation
at 36 CFR 4.10, which provides that
each park that designates routes and
areas for ORV use must do so by
promulgating a special regulation
specific to that park. It also provides
that the designation of routes and areas
shall comply with Executive Order
11644, and 36 CFR § 1.5 regarding
closures. Members of the Committee
will negotiate to reach consensus on
concepts and language to be used as the
basis for a proposed special regulation,
to be published by the NPS in the
Federal Register, governing ORV use at
the Seashore. The duties of the
Committee are solely advisory.

Dated: February 15, 2008.
Michael B. Murray,

Superintendent, Cape Hatteras National
Seashore.

[FR Doc. E8-3819 Filed 2—-27-08; 8:45 am]
BILLING CODE 4310-X6-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R03-OAR-2007-1157; FRL-8532-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Revised Definition of
Volatile Organic Compound (VOC)

AGENCY: Environmental Protection
Agency (EPA).
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ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the State of
Maryland. The revisions update the
SIP’s reference to the EPA definition of
“Volatile organic compounds (VOC).” In
the Final Rules section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this action, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
DATES: Comments must be received in
writing by March 31, 2008.

ADDRESSES: Submit your comments,
identified by Docket ID Number R03—
OAR-2007-1157 by one of the following
methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. E-mail: frankford.harold@epa.gov

C. Mail: EPA-R03-OAR-2007-1157,
Harold A. Frankford, Office of Air
Programs, Mailcode 3AP20, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03—OAR-2007—
1157. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or e-mail. The www.regulations.gov Web
site is an ““anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your

comment. If you send an e-mail
comment directly to EPA without going
through www.regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region IIT, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Maryland Department of
the Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230.

FOR FURTHER INFORMATION CONTACT:
Harold A. Frankford, (215) 814—2108, or
by e-mail at frankford.harold@epa.gov.

SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, with the same title, that is
located in the “Rules and Regulations”
section of this Federal Register
publication.

Dated: February 12, 2008.
Donald S. Welsh,
Regional Administrator, Region III.
[FR Doc. E8—-3396 Filed 2—27-08; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2007-1169; FRL-8532-7]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Amendments to Existing Regulation
Provisions Concerning Reasonably
Available Control Technology

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the
Commonwealth of Virginia for the
purpose of establishing administrative
amendments to the Commonwealth
regulation governing source-specific
nitrogen oxides (NOx) reasonable
available control technology (RACT). In
the Final Rules section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this action, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.

DATES: Comments must be received in
writing by March 31, 2008.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2007-1169 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. E-mail: fernandez.cristina@epa.gov.

C. Mail: EPA-R03-OAR-2007-1169,
Cristina Fernandez, Chief, Air Quality
Planning Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region Il address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03—OAR-2007—
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1169. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or e-mail. The www.regulations.gov Web
site is an “anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through www.regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Gregory Becoat, (215) 814—2036, or by e-
mail at becoat.gregory@epa.gov.
SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, Approval of Virginia’s
Amendments to Existing Regulation

Provisions Concerning Reasonably
Available Control Technology, that is
located in the “Rules and Regulations”
section of this Federal Register
publication. Please note that if EPA
receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

Dated: February 12, 2008.
Donald S. Welsh,
Regional Administrator, Region III.
[FR Doc. E8-3389 Filed 2—27-08; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76
[MB Docket No. 07-42; FCC 07-208]
Leased Commercial Access

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document, the
Commission seeks comment on the
application of the Commission’s revised
leased access rate methodology and
maximum allowable leased access rate
to programmers that predominantly
transmit sales presentations or program
length commercials.

DATES: Comments for this proceeding
are due on or before March 31, 2008;
reply comments are due on or before
April 14, 2008.

ADDRESSES: You may submit comments,
identified by MB Docket No. 07-42, by
any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Federal Communications
Commission’s Web site: http://
www.fcc.gov/cgb/ecfs/. Follow the
instructions for submitting comments.

e People with Disabilities: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by e-mail: FCC504@fcc.gov
or phone: 202—418-0530 or TTY: 202—
418-0432.

For detailed instructions for
submitting comments and additional
information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT: For
additional information on this

proceeding, contact Steven Broeckaert,
Steven.Broeckaert@fcc.gov; or Katie
Costello, Katie.Costello@fcc.gov; of the
Media Bureau, Policy Division, 202—
418-2120.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking (NPRM),
contained in MB Docket No. 07-42, FCC
07-208, adopted on November 27, 2007,
and released on February 1, 2008. The
full text of this document is available for
public inspection and copying during
regular business hours in the FCC
Reference Center, Federal
Communications Commission, 445 12th
Street, SW., CY-A257, Washington, DC
20554. This document will also be
available via ECFS (http://www.fcc.gov/
cgb/ecfs/). (Documents will be available
electronically in ASCII, Word 97, and/
or Adobe Acrobat.) The complete text
may be purchased from the
Commission’s copy contractor, 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fcc504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at 202—
418-0530 (voice), 202—418-0432 (TTY).

Initial Paperwork Reduction Act of
1995 Analysis

This document has been analyzed
with respect to the Paperwork
Reduction Act of 1995 (“PRA”), Public
Law No. 104—13, 109 Stat 163 (1995)
(codified in Chapter 35 of title 44
U.S.C.), and contains no proposed new
or modified information collection
requirements. In addition, therefore, it
does not contain any new or modified
“information collection burden for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002
(“SBPRA”), Public Law No. 107-198,
116 Stat 729 (2002) (codified in Chapter
35 of title 44 U.S.C.); see 44 U.S.C.
3506(c)(4).

Summary of Notice of Proposed
Rulemaking

I. Application of Leased Access Rules to
Certain Programmers

1. The commercial leased access
requirements are set forth in Section 612
of the Communications Act of 1934, as
amended. The statute and
corresponding leased access rules
require a cable operator to set aside
channel capacity for commercial use by
unaffiliated video programmers. The
purposes of Section 612 are ‘‘to promote
competition in the delivery of diverse



Federal Register/Vol. 73, No. 40/ Thursday, February 28, 2008 /Proposed Rules

10733

sources of video programming and to
assure that the widest possible diversity
of information sources are made
available to the public from cable
systems in a manner consistent with
growth and development of cable
systems.” In Report and Order, FCC 07—
208, the Commission modified the
leased access rate methodology but did
not apply the changes to rates charged
to programmers that predominantly
transmit sales presentations or program
length commercials. These direct sales
programmers often ‘“pay”’ for carriage—
either directly or through some form of
revenue sharing with the cable operator.
In this Notice of Proposed Rulemaking
(NPRM), the Commission seeks
comment on whether the new
methodology should be applied to the
rates charged to programmers that
predominantly transmit sales
presentations or program length
commercials.

2. In the Report and Order, the
Commission modified the method for
determining the leased access rate for
full-time carriage on a tier and
harmonized the rate methodology for
carriage on tiers with more than 50%
subscriber penetration and carriage on
tiers with lower levels of penetration by
calculating the leased access rate based
upon the characteristics of the tier on
which the leased access programming
will be placed. Cable operators will
calculate a leased access rate for each
cable system on a tier-by-tier basis
which will adequately compensate the
operator for the net revenue that is lost
when a leased access programmer
displaces an existing program channel
on the cable system. The Report and
Order adopted a methodology to
determine the “marginal implicit fee”
rather than the “average implicit fee” in
calculating leased access rates. The
“average implicit fee” is calculated
based on the average value of all of the
channels in a tier instead of the value
of the channels most likely to be
replaced. The revised methodology
eliminates this excess recovery. In
addition, the Report and Order set a
maximum allowable leased access rate
of $0.10 per subscriber per month to
ensure that leased access remains a
viable outlet for programmers.

3. The Commission concluded not to
apply the new rate methodology to
programmers that predominantly
transmit sales presentations or program
length commercials. These programmers
often “pay” for carriage—either directly
or through some form of revenue
sharing with the cable operator.
Previously to the Report and Order, the
Commission set the leased access rate
for a la carte programmers at the

“highest implicit fee” partly out of a
concern that lower rates would simply
lead these programmers to migrate to
leased access if it were less expensive
than what they are currently “paying”
for carriage. Such a migration would not
add to the diversity of voices and would
potentially financially harm the cable
system. The a la carte rate remains
unchanged. Similarly, the Commission
does not wish to set the leased access
rates at a point at which programmers
that predominantly transmit sales
presentations or program length
commercials simply migrate to leased
access because it is less expensive than
their current commercial arrangements.
The Commission seeks on whether
leased access is affordable at current
rates to programmers that
predominantly transmit sales
presentations or program length
commercials and whether reduced rates
would simply cause migration of
existing services to leased access.

4. The Commission is concerned
about setting the leased access rates at
a point at which programmers that
predominantly transmit sales
presentations or program length
commercials simply migrate to leased
access because it is less expensive than
their current commercial arrangements.
Accordingly, the Commission seeks
comment regarding the use of leased
access by programmers that
predominantly transmit sales
presentations and program length
commercials. Specifically, is leased
access affordable to these programmers
at current rates? Will applying the
modified rate formula discussed
previously in this Report and Order
cause migration of existing services to
leased access? What would be the effect
of such a migration? Is a separate
category for direct sales programmers
appropriate?

II. Procedural Matters

A. Ex Parte Rules

5. Permit-But-Disclose. The NPRM in
this proceeding will be treated as
“permit-but-disclose” subject to the
“permit-but-disclose” requirements
under § 1.1206(b) of the Commission’s
rules. Ex parte presentations are
permissible if disclosed in accordance
with Commission rules, except during
the Sunshine Agenda period when
presentations, ex parte or otherwise, are
generally prohibited. Persons making
oral ex parte presentations are reminded
that a memorandum summarizing a
presentation must contain a summary of
the substance of the presentation and
not merely a listing of the subjects
discussed. More than a one- or two-

sentence description of the views and
arguments presented is generally
required. Additional rules pertaining to
oral and written presentations are set
forth in §1.1206(b).

B. Filing Requirements

6. Information. For additional
information on this proceeding, contact
Katie Costello, Katie.Costello@fcc.gov of
the Media Bureau, Policy Division, (202)
418-2120.

7. Comment Information. Pursuant to
§§1.415 and 1.419 of the Commission’s
rules, 47 CFR 1.415, 1.419, interested
parties may file comments and reply
comments on or before the dates
indicated on the first page of this
document. Comments may be filed
using: (1) The Commission’s Electronic
Comment Filing System (ECFS), (2) the
Federal Government’s eRulemaking
Portal, or (3) by filing paper copies. See
Electronic Filing of Documents in
Rulemaking Proceedings, 63 FR 24121,
May 1, 1998.

e Electronic Filers: Comments may be
filed electronically using the Internet by
accessing the ECFS: http://www.fcc.gov/
cgb/ecfs/ or the Federal eRulemaking
Portal: http://www.regulations.gov.
Filers should follow the instructions
provided on the website for submitting
comments.

e For ECFS filers, if multiple docket
or rulemaking numbers appear in the
caption of this proceeding, filers must
transmit one electronic copy of the
comments for each docket or
rulemaking number referenced in the
caption. In completing the transmittal
screen, filers should include their full
name, U.S. Postal Service mailing
address, and the applicable docket or
rulemaking number. Parties may also
submit an electronic comment by
Internet e-mail. To get filing
instructions, filers should send an e-
mail to ecfs@fcc.gov, and include the
following words in the body of the
message, ‘“‘get form.” A sample form and
directions will be sent in response.

e Paper Filers: Parties who choose to
file by paper must file an original and
four copies of each filing. If more than
one docket or rulemaking number
appears in the caption of this
proceeding, filers must submit two
additional copies for each additional
docket or rulemaking number.

Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail
(although we continue to experience
delays in receiving U.S. Postal Service
mail). All filings must be addressed to
the Commission’s Secretary, Office of
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the Secretary, Federal Communications
Commission.

e The Commission’s contractor will
receive hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002. The filing hours
at this location are 8 a.m. to 7 p.m. All
hand deliveries must be held together
with rubber bands or fasteners. Any
envelopes must be disposed of before
entering the building.

e Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

e U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street, SW.,
Washington, DC 20554.

e People With Disabilities: To request
materials in accessible formats for
people with disabilities (braille, large
print, electronic files, audio format),
send an e-mail to fcc504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (tty).

8. Availability of Documents.
Comments, reply comments, and ex
parte submissions will be available for
public inspection during regular
business hours in the FCC Reference
Center, Federal Communications
Commission, 445 12th Street, SW., CY—
A257, Washington, DC 20554. Persons
with disabilities who need assistance in
the FCC Reference Center may contact
Bill Cline at (202) 418-0267 (voice),
(202) 418-7365 (TTY), or
bill.cline@fcc.gov. These documents also
will be available from the Commission’s
Electronic Comment Filing System.
Documents are available electronically
in ASCII, Word 97, and Adobe Acrobat.
Copies of filings in this proceeding may
be obtained from Best Copy and
Printing, Inc., Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC
20554; they can also be reached by
telephone, at (202) 488-5300 or (800)
378-3160; by e-mail at
fec@bcpiweb.com; or via their Web site
at http://www.bcpiweb.com. To request
materials in accessible formats for
people with disabilities (Braille, large
print, electronic files, audio format),
send an e-mail to fcc504@fcc.gov or call
the Consumer and Governmental Affairs
Bureau at (202) 418-0531 (voice), (202)
418-7365 (TTY).

C. Initial Paperwork Reduction Act of
1995 Analysis

9. The FNPRM has been analyzed
with respect to the Paperwork
Reduction Act of 1995 (“PRA”), Public

Law No. 104-13, 109 Stat 163 (1995)
(codified in Chapter 35 of title 44
U.S.C.) and contains no proposed new
or modified information collection
requirements. In addition, therefore, it
does not contain any new or modified
“information collection burden for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002
(“SBPRA”), Public Law No. 107-198,
116 Stat 729 (2002) (codified in Chapter
35 of title 44 U.S.C.); see 44 U.S.C.
3506(c)(4).

III. Initial Regulatory Flexibility
Analysis

10. The Regulatory Flexibility Act of
1980, as amended (“RFA”), requires that
a regulatory flexibility analysis be
prepared for notice and comment rule
making proceedings, unless the agency
certifies that “the rule will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities.” The RFA
generally defines the term ““small
entity” as having the same meaning as
the terms ‘“small business,” “small
organization,” and ‘‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ‘“‘small business concern”
under the Small Business Act. A “small
business concern’ is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA). As required by
the RFA, the Commission has prepared
an Initial Regulatory Flexibility
Analysis (“IRFA”) of the possible
significant economic impact on a
substantial number of small entities of
the proposals addressed in the FNPRM
Initial Regulatory Flexibility Analysis.

11. As required by the Regulatory
Flexibility Act of 1980, as amended (the
“RFA”) the Commission has prepared
this Initial Regulatory Flexibility
Analysis (“IRFA”) of the possible
significant economic impact on small
entities by the policies and rules
proposed in the Further Notice of
Proposed Rulemaking (“FNPRM”).
Written public comments are requested
on this IRFA. Comments must be
identified as responses to the IRFA and
must be filed by the deadlines for
comments provided on the first page of
the document. The Commission will
send a copy of the FNPRM, including
this IRFA, to the Chief Counsel for
Advocacy of the Small Business
Administration (“SBA”’). In addition,
the FNPRM and IRFA (or summaries
thereof) will be published in the Federal
Register.

A. Need for, and Objectives of, the
Proposed Rules

12. Overview. The commercial leased
access requirements set forth in Section
612 of the Communications Act of 1934
require a cable operator to set aside
channel capacity for commercial use by
video programmers unaffiliated with the
cable operator. The purposes of Section
612 are ‘‘to promote competition in the
delivery of diverse sources of video
programming and to assure that the
widest possible diversity of information
sources are made available to the public
from cable systems in a manner
consistent with growth and
development of cable systems.”

13. In the Report and Order in MB
Docket No. 07—42, the Commission
modified its formula used to calculate
commercial leased access rates, which
will result in making leased access
channels a more viable outlet for leased
access programming. The Order also
provides that the maximum leased
access rate will not exceed $0.10 per
subscriber per month for any cable
system. The Order, however, did not
apply the modified rate formula or the
maximum allowable leased access rate
to programmers that predominantly
transmit sales presentations or program
length commercials. These direct sales
programmers often ‘“pay” for carriage—
either directly or through some form of
revenue sharing with the cable operator.

14. In the FNPRM, the Commission
notes its concern about setting the
leased access rates at a point at which
programmers that predominantly
transmit sales presentations or program
length commercials simply migrate to
leased access because it is less
expensive than their current commercial
arrangements. Accordingly, the FNPRM
considers whether leased access at
current rates is affordable to
programmers that predominantly
transmit sales presentations and
program length commercials. The
FNPRM considers whether applying the
modified leased access rate formula to
programmers that predominantly
transmit sales presentations or program
length commercials will cause migration
of these services to leased access. If
these services do migrate to leased
access, the FNPRM considers the effect
of such a migration. The FNPRM also
considers whether a separate category
for direct sales programmers is
appropriate.

15. In the FNPRM, the Commaission
seeks comment on the foregoing issues.
In particular, the FNPRM invites
comment on issues that may impact
small entities, including cable operators
and leased access programmers.
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B. Legal Basis

16. The authority for the action
proposed in the rulemaking is contained
in Section 4(i), 303, and 612 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 303, and
532.

C. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules Will Apply

17. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted. The RFA
generally defines the term “small
entity”” as having the same meaning as
the terms ‘“small business,” ‘“small
organization,” and ““‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ‘“‘small business concern”
under the Small Business Act. A “small
business concern” is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (“SBA”).

18. Wired Telecommunications
Carriers. The 2007 North American
Industry Classification System
(“NAICS”) defines “Wired
Telecommunications Carriers” (2007
NAISC code 517110) to include the
following three classifications which
were listed separately in the 2002
NAICS: Wired Telecommunications
Carriers (2002 NAICS code 517110),
Cable and Other Program Distribution
(2002 NAISC code 517510), and Internet
Service Providers (2002 NAISC code
518111). The 2007 NAISC defines this
category as follows: “This industry
comprises establishments primarily
engaged in operating and/or providing
access to transmission facilities and
infrastructure that they own and/or
lease for the transmission of voice, data,
text, sound, and video using wired
telecommunications networks.
Transmission facilities may be based on
a single technology or a combination of
technologies. Establishments in this
industry use the wired
telecommunications network facilities
that they operate to provide a variety of
services, such as wired telephony
services, including VoIP services; wired
(cable) audio and video programming
distribution; and wired broadband
Internet services. By exception,
establishments providing satellite
television distribution services using
facilities and infrastructure that they
operate are included in this industry.”
The SBA has developed a small

business size standard for Wired
Telecommunications Carriers, which is
all firms having 1,500 employees or less.
According to Census Bureau data for
2002, there were a total of 27,148 firms
in the Wired Telecommunications
Carriers category (2002 NAISC code
517110) that operated for the entire
year; 6,021 firms in the Cable and Other
Program Distribution category (2002
NAISC code 517510) that operated for
the entire year; and 3,408 firms in the
Internet Service Providers category
(2002 NAISC code 518111) that
operated for the entire year. Of these
totals, 25,374 of 27,148 firms in the
Wired Telecommunications Carriers
category (2002 NAISC code 517110) had
less than 100 employees; 5,496 of 6,021
firms in the Cable and Other Program
Distribution category (2002 NAISC code
517510) had less than 100 employees;
and 3,303 of the 3,408 firms in the
Internet Service Providers category
(2002 NAISC code 518111) had less
than 100 employees. Thus, under this
size standard, the majority of firms can
be considered small.

19. Cable and Other Program
Distribution. The 2002 NAICS defines
this category as follows: “This industry
comprises establishments primarily
engaged as third-party distribution
systems for broadcast programming. The
establishments of this industry deliver
visual, aural, or textual programming
received from cable networks, local
television stations, or radio networks to
consumers via cable or direct-to-home
satellite systems on a subscription or fee
basis. These establishments do not
generally originate programming
material.” This category includes,
among others, cable operators, direct
broadcast satellite (“DBS”’) services,
home satellite dish (“HSD”) services,
satellite master antenna television
(“SMATV”) systems, and open video
systems (“OVS”). The SBA has
developed a small business size
standard for Cable and Other Program
Distribution, which is all such firms
having $13.5 million or less in annual
receipts. According to Census Bureau
data for 2002, there were a total of 1,191
firms in this category that operated for
the entire year. Of this total, 1,087 firms
had annual receipts of under $10
million, and 43 firms had receipts of
$10 million or more but less than $25
million. Thus, under this size standard,
the majority of firms can be considered
small.

20. Cable System Operators (Rate
Regulation Standard). The Commission
has also developed its own small
business size standards for the purpose
of cable rate regulation. Under the
Commission’s rules, a “small cable

company’’ is one serving 400,000 or
fewer subscribers nationwide. As of
2006, 7,916 cable operators qualify as
small cable companies under this
standard. In addition, under the
Commission’s rules, a “small system” is
a cable system serving 15,000 or fewer
subscribers. Industry data indicate that
6,139 systems have under 10,000
subscribers, and an additional 379
systems have 10,000-19,999
subscribers. Thus, under this standard,
most cable systems are small.

21. Cable System Operators (Telecom
Act Standard). The Communications
Act of 1934, as amended, also contains
a size standard for small cable system
operators, which is ““a cable operator
that, directly or through an affiliate,
serves in the aggregate fewer than 1
percent of all subscribers in the United
States and is not affiliated with any
entity or entities whose gross annual
revenues in the aggregate exceed
$250,000,000.” There are approximately
65.4 million cable subscribers in the
United States today. Accordingly, an
operator serving fewer than 654,000
subscribers shall be deemed a small
operator, if its annual revenues, when
combined with the total annual
revenues of all its affiliates, do not
exceed $250 million in the aggregate.
Based on available data, we find that the
number of cable operators serving
654,000 subscribers or less totals
approximately 7,916. We note that the
Commission neither requests nor
collects information on whether cable
system operators are affiliated with
entities whose gross annual revenues
exceed $250 million. Although it seems
certain that some of these cable system
operators are affiliated with entities
whose gross annual revenues exceed
$250,000,000, we are unable at this time
to estimate with greater precision the
number of cable system operators that
would qualify as small cable operators
under the definition in the
Communications Act.

22. Direct Broadcast Satellite (“DBS”’)
Service. DBS service is a nationally
distributed subscription service that
delivers video and audio programming
via satellite to a small parabolic “dish”
antenna at the subscriber’s location.
Because DBS provides subscription
services, DBS falls within the SBA-
recognized definition of Cable and
Other Program Distribution. This
definition provides that a small entity is
one with $13.5 million or less in annual
receipts. Currently, three operators
provide DBS service, which requires a
great investment of capital for operation:
DIRECTV, EchoStar (marketed as the
DISH Network), and Dominion Video
Satellite, Inc. (“‘Dominion”’) (marketed
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as Sky Angel). All three currently offer
subscription services. Two of these
three DBS operators, DIRECTV and
EchoStar Communications Corporation
(“EchoStar”), report annual revenues
that are in excess of the threshold for a
small business. The third DBS operator,
Dominion’s Sky Angel service, serves
fewer than one million subscribers and
provides 20 family and religion-oriented
channels. Dominion does not report its
annual revenues. The Commission does
not know of any source which provides
this information and, thus, we have no
way of confirming whether Dominion
qualifies as a small business. Because
DBS service requires significant capital,
we believe it is unlikely that a small
entity as defined by the SBA would
have the financial wherewithal to
become a DBS licensee. Nevertheless,
given the absence of specific data on
this point, we recognize the possibility
that there are entrants in this field that
may not yet have generated $13.5
million in annual receipts, and therefore
may be categorized as a small business,
if independently owned and operated.

23. Private Cable Operators (PCOs)
also known as Satellite Master Antenna
Television (SMATYV) Systems. PCOs,
also known as SMATYV systems or
private communication operators, are
video distribution facilities that use
closed transmission paths without using
any public right-of-way. PCOs acquire
video programming and distribute it via
terrestrial wiring in urban and suburban
multiple dwelling units such as
apartments and condominiums, and
commercial multiple tenant units such
as hotels and office buildings. The SBA
definition of small entities for Cable and
Other Program Distribution Services
includes PCOs and, thus, small entities
are defined as all such companies
generating $13.5 million or less in
annual receipts. Currently, there are
approximately 150 members in the
Independent Multi-Family
Communications Council (IMCC), the
trade association that represents PCOs.
Individual PCOs often serve
approximately 3,000—4,000 subscribers,
but the larger operations serve as many
as 15,000-55,000 subscribers. In total,
PCOs currently serve approximately one
million subscribers. Because these
operators are not rate regulated, they are
not required to file financial data with
the Commission. Furthermore, we are
not aware of any privately published
financial information regarding these
operators. Based on the estimated
number of operators and the estimated
number of units served by the largest
ten PCOs, we believe that a substantial

number of PCOs may qualify as small
entities.

24. Home Satellite Dish (“HSD”’)
Service. Because HSD provides
subscription services, HSD falls within
the SBA-recognized definition of Cable
and Other Program Distribution, which
includes all such companies generating
$13.5 million or less in revenue
annually. HSD or the large dish segment
of the satellite industry is the original
satellite-to-home service offered to
consumers, and involves the home
reception of signals transmitted by
satellites operating generally in the C-
band frequency. Unlike DBS, which
uses small dishes, HSD antennas are
between four and eight feet in diameter
and can receive a wide range of
unscrambled (free) programming and
scrambled programming purchased from
program packagers that are licensed to
facilitate subscribers’ receipt of video
programming. There are approximately
30 satellites operating in the C-band,
which carry over 500 channels of
programming combined; approximately
350 channels are available free of charge
and 150 are scrambled and require a
subscription. HSD is difficult to
quantify in terms of annual revenue.
HSD owners have access to program
channels placed on C-band satellites by
programmers for receipt and
distribution by MVPDs. Commission
data shows that, between June 2004 and
June 2005, HSD subscribership fell from
335,766 subscribers to 206,358
subscribers, a decline of more than 38
percent. The Commission has no
information regarding the annual
revenue of the four C-Band distributors.

25. Broadband Radio Service and
Educational Broadband Service.
Broadband Radio Service comprises
Multichannel Multipoint Distribution
Service (MMDS) systems and
Multipoint Distribution Service (MDS).
MMDS systems, often referred to as
“wireless cable,” transmit video
programming to subscribers using the
microwave frequencies of MDS and
Educational Broadband Service (EBS)
(formerly known as Instructional
Television Fixed Service (ITFS)). We
estimate that the number of wireless
cable subscribers is approximately
100,000, as of March 2005. The SBA
definition of small entities for Cable and
Other Program Distribution, which
includes such companies generating
$13.5 million in annual receipts,
appears applicable to MDS and ITFS.

26. The Commission has also defined
small MDS (now BRS) entities in the
context of Commission license auctions.
For purposes of the 1996 MDS auction,
the Commission defined a small
business as an entity that had annual

average gross revenues of less than $40
million in the previous three calendar
years. This definition of a small entity
in the context of MDS auctions has been
approved by the SBA. In the MDS
auction, 67 bidders won 493 licenses. Of
the 67 auction winners, 61 claimed
status as a small business. At this time,
the Commission estimates that of the 61
small business MDS auction winners, 48
remain small business licensees. In
addition to the 48 small businesses that
hold BTA authorizations, there are
approximately 392 incumbent MDS
licensees that have gross revenues that
are not more than $40 million and are
thus considered small entities. MDS
licensees and wireless cable operators
that did not receive their licenses as a
result of the MDS auction fall under the
SBA small business size standard for
Cable and Other Program Distribution,
which includes all such entities that do
not generate revenue in excess of $13.5
million annually. Information available
to us indicates that there are
approximately 850 of these licensees
and operators that do not generate
revenue in excess of $13.5 million
annually. Therefore, we estimate that
there are approximately 850 small entity
MDS (or BRS) providers, as defined by
the SBA and the Commission’s auction
rules.

27. Educational institutions are
included in this analysis as small
entities; however, the Commission has
not created a specific small business
size standard for ITFS (now EBS). We
estimate that there are currently 2,032
ITFS (or EBS) licensees, and all but 100
of the licenses are held by educational
institutions. Thus, we estimate that at
least 1,932 ITFS licensees are small
entities.

28. Local Multipoint Distribution
Service. Local Multipoint Distribution
Service (LMDS) is a fixed broadband
point-to-multipoint microwave service
that provides for two-way video
telecommunications. The SBA
definition of small entities for Cable and
Other Program Distribution, which
includes such companies generating
$13.5 million in annual receipts,
appears applicable to LMDS. The
Commission has also defined small
LMDS entities in the context of
Commission license auctions. In the
1998 and 1999 LMDS auctions, the
Commission defined a small business as
an entity that had annual average gross
revenues of less than $40 million in the
previous three calendar years.
Moreover, the Commission added an
additional classification for a “very
small business,” which was defined as
an entity that had annual average gross
revenues of less than $15 million in the
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previous three calendar years. These
definitions of “‘small business” and
“very small business” in the context of
the LMDS auctions have been approved
by the SBA. In the first LMDS auction,
104 bidders won 864 licenses. Of the
104 auction winners, 93 claimed status
as small or very small businesses. In the
LMDS re-auction, 40 bidders won 161
licenses. Based on this information, we
believe that the number of small LMDS
licenses will include the 93 winning
bidders in the first auction and the 40
winning bidders in the re-auction, for a
total of 133 small entity LMDS
providers as defined by the SBA and the
Commission’s auction rules.

29. Open Video Systems (“OVS”). The
OVS framework provides opportunities
for the distribution of video
programming other than through cable
systems. Because OVS operators provide
subscription services, OVS falls within
the SBA-recognized definition of Cable
and Other Program Distribution
Services, which provides that a small
entity is one with $ 13.5 million or less
in annual receipts. The Commission has
approved approximately 120 OVS
certifications with some OVS operators
now providing service. Broadband
service providers (BSPs) are currently
the only significant holders of OVS
certifications or local OVS franchises,
even though OVS is one of four
statutorily-recognized options for local
exchange carriers (LECs) to offer video
programming services. As of June 2005,
BSPs served approximately 1.4 million
subscribers, representing 1.49 percent of
all MVPD households. Among BSPs,
however, those operating under the OVS
framework are in the minority. As of
June 2005, RCN Corporation is the
largest BSP and 14th largest MVPD,
serving approximately 371,000
subscribers. RCN received approval to
operate OVS systems in New York City,
Boston, Washington, D.C. and other
areas. The Commission does not have
financial information regarding the
entities authorized to provide OVS,
some of which may not yet be
operational. We thus believe that at least
some of the OVS operators may qualify
as small entities.

30. Cable and Other Subscription
Programming. The Census Bureau
defines this category as follows: “This
industry comprises establishments
primarily engaged in operating studios
and facilities for the broadcasting of
programs on a subscription or fee basis
* *. These establishments produce
programming in their own facilities or
acquire programming from external
sources. The programming material is
usually delivered to a third party, such
as cable systems or direct-to-home

satellite systems, for transmission to
viewers.” The SBA has developed a
small business size standard for firms
within this category, which is all firms
with $13.5 million or less in annual
receipts. According to Census Bureau
data for 2002, there were 270 firms in
this category that operated for the entire
year. Of this total, 217 firms had annual
receipts of under $10 million and 13
firms had annual receipts of $10 million
to $24,999,999. Thus, under this
category and associated small business
size standard, the majority of firms can
be considered small.

31. Motion Picture and Video
Production. The Census Bureau defines
this category as follows: “This industry
comprises establishments primarily
engaged in producing, or producing and
distributing motion pictures, videos,
television programs, or television
commercials.” The SBA has developed
a small business size standard for firms
within this category, which is all firms
with $27 million or less in annual
receipts. According to Census Bureau
data for 2002, there were 7,772 firms in
this category that operated for the entire
year. Of this total, 7,685 firms had
annual receipts of under $24,999,999
and 45 firms had annual receipts of
between $25,000,000 and $49,999,999.
Thus, under this category and
associated small business size standard,
the majority of firms can be considered
small. Each of these NAICS categories is
very broad and includes firms that may
be engaged in various industries,
including cable programming. Specific
figures are not available regarding how
many of these firms exclusively produce
and/or distribute programming for cable
television or how many are
independently owned and operated.

32. Motion Picture and Video
Distribution. The Census Bureau defines
this category as follows: ““This industry
comprises establishments primarily
engaged in acquiring distribution rights
and distributing film and video
productions to motion picture theaters,
television networks and stations, and
exhibitors.” The SBA has developed a
small business size standard for firms
within this category, which is all firms
with $27 million or less in annual
receipts. According to Census Bureau
data for 2002, there were 377 firms in
this category that operated for the entire
year. Of this total, 365 firms had annual
receipts of under $24,999,999 and 7
firms had annual receipts of between
$25,000,000 and $49,999,999. Thus,
under this category and associated small
business size standard, the majority of
firms can be considered small. Each of
these NAICS categories is very broad
and includes firms that may be engaged

in various industries, including cable
programming. Specific figures are not
available regarding how many of these
firms exclusively produce and/or
distribute programming for cable
television or how many are
independently owned and operated.

33. Small Incumbent Local Exchange
Carriers. We have included small
incumbent local exchange carriers in
this present RFA analysis. A “small
business” under the RFA is one that,
inter alia, meets the pertinent small
business size standard (e.g., a telephone
communications business having 1,500
or fewer employees), and ““is not
dominant in its field of operation.” The
SBA'’s Office of Advocacy contends that,
for RFA purposes, small incumbent
local exchange carriers are not dominant
in their field of operation because any
such dominance is not ‘“national” in
scope. We have therefore included small
incumbent local exchange carriers in
this RFA, although we emphasize that
this RFA action has no effect on
Commission analyses and
determinations in other, non-RFA
contexts.

34. Incumbent Local Exchange
Carriers (“LECs”’). Neither the
Commission nor the SBA has developed
a small business size standard
specifically for incumbent local
exchange services. The appropriate size
standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 1,307 carriers have
reported that they are engaged in the
provision of incumbent local exchange
services. Of these 1,307 carriers, an
estimated 1,019 have 1,500 or fewer
employees and 288 have more than
1,500 employees. Consequently, the
Commission estimates that most
providers of incumbent local exchange
service are small businesses.

35. Competitive Local Exchange
Carriers, Competitive Access Providers
(CAPs), Shared-Tenant Service
Providers,” and ‘“Other Local Service
Providers.” Neither the Commission nor
the SBA has developed a small business
size standard specifically for these
service providers. The appropriate size
standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 859 carriers have
reported that they are engaged in the
provision of either competitive access
provider services or competitive local
exchange carrier services. Of these 859
carriers, an estimated 741 have 1,500 or
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fewer employees and 118 have more
than 1,500 employees. In addition, 16
carriers have reported that they are
“Shared-Tenant Service Providers,” and
all 16 are estimated to have 1,500 or
fewer employees. In addition, 44
carriers have reported that they are
“Other Local Service Providers.” Of the
44, an estimated 43 have 1,500 or fewer
employees and one has more than 1,500
employees. Consequently, the
Commission estimates that most
providers of competitive local exchange
service, competitive access providers,
“Shared-Tenant Service Providers,” and
“Other Local Service Providers” are
small entities.

36. Electric Power Generation,
Transmission and Distribution. The
Census Bureau defines this category as
follows: “This industry group comprises
establishments primarily engaged in
generating, transmitting, and/or
distributing electric power.
Establishments in this industry group
may perform one or more of the
following activities: (1) Operate
generation facilities that produce
electric energy; (2) operate transmission
systems that convey the electricity from
the generation facility to the distribution
system; and (3) operate distribution
systems that convey electric power
received from the generation facility or
the transmission system to the final
consumer.” The SBA has developed a
small business size standard for firms in
this category: “A firm is small if,
including its affiliates, it is primarily
engaged in the generation, transmission,
and/or distribution of electric energy for
sale and its total electric output for the
preceding fiscal year did not exceed 4
million megawatt hours.” According to
Census Bureau data for 2002, there were
1,644 firms in this category that
operated for the entire year. Census data
do not track electric output and we have

not determined how many of these firms
fit the SBA size standard for small, with
no more than 4 million megawatt hours
of electric output. Consequently, we
estimate that 1,644 or fewer firms may
be considered small under the SBA
small business size standard.

D. Description of Proposed Reporting,
Recordkeeping and Other Compliance
Requirements

37. The rules ultimately adopted as a
result of this FNPRM may contain new
or modified information collections. We
anticipate that none of the changes
would result in an increase to the
reporting and recordkeeping
requirements of small entities. We invite
small entities to comment in response to
the FNPRM.

E. Steps Taken To Minimize Significant
Impact on Small Entities and Significant
Alternatives Considered

38. The RFA requires an agency to
describe any significant alternatives that
it has considered in proposing
regulatory approaches, which may
include the following four alternatives
(among others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

39. In response to the FNPRM, the
Commission may choose to continue to
apply its current leased access rates to
programmers that predominantly
transmit sales presentations or program
length commercials; it may choose to
apply the modified rate formula and the
maximum allowable leased access rate

of $0.10 per subscriber per month to
these programmers; or it may adopt an
alternative approach. We invite
comment on the options the
Commission is considering, or
alternatives thereto as referenced above,
and on any other alternatives
commenters may wish to propose for
the purpose of minimizing any
significant economic impact on smaller
entities.

F. Federal Rules Which Duplicate,
Overlap, or Conflict With the
Commission’s Proposals

40. None.
IV. Additional Information

41. For additional information on this
proceeding, contact Steven Broeckaert,
Steven.Broeckaert@fcc.gov; or Katie
Costello, Katie.Costello@fcc.gov; of the
Media Bureau, Policy Division, (202)
418-2120.

V. Ordering Clauses

42. Accordingly, it is ordered,
pursuant to the authority found in
sections 4(i), 303(r), and 628 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 303(r), and
532, this Notice of Proposed
Rulemaking Is Adopted.

43. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Notice of Proposed Rulemaking,
including the Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 08-871 Filed 2—27-08; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2007-0118]

Imported Fire Ant; Availability of a
Final Environmental Assessment and
Finding of No Significant Impact

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public
that a final environmental assessment
and finding of no significant impact
have been prepared by the Animal and
Plant Health Inspection Service relative
to the release into areas quarantined for
imported fire ant of five additional
species of phorid flies for use as
biological control agents. The final
environmental assessment documents
our review and analysis of
environmental impacts associated with,
and alternatives to, the release of these
biological control agents. Based on its
finding of no significant impact, the
Animal and Plant Health Inspection
Service has determined that an
environmental impact statement need
not be prepared.

FOR FURTHER INFORMATION CONTACT: Mr.
Charles L. Brown, Imported Fire Ant
Quarantine Program Manager, Pest
Detection and Management Programs,
PPQ, APHIS, 4700 River Road, Unit 134,
Riverdale, MD 20737-1236; (301) 734—
4838.

SUPPLEMENTARY INFORMATION:
Background

The imported fire ant (Solenopsis
invicta Buren, Solenopsis richteri Forel,
and hybrids of these species) is an
aggressive, stinging insect that, in large
numbers, can seriously injure and even
kill livestock, pets, and humans. The
imported fire ant, which is not native to
the United States, feeds on crops and

builds large, hard mounds that damage
farm and field machinery. The imported
fire ant regulations (contained in 7 CFR
301.81 through 301.81-10 and referred
to below as the regulations) are intended
to prevent the imported fire ant from
spreading throughout its ecological
range within the country. The
regulations quarantine infested States or
infested areas within States and restrict
the interstate movement of regulated
articles to prevent the artificial spread of
the imported fire ant.

In addition to the movement
restrictions in the regulations, the
Animal and Plant Health Inspection
Service (APHIS) and its State
cooperators release three species of
phorid flies (Pseudacteon species), a
natural enemy of the imported fire ant,
into quarantined areas. These flies
parasitize the imported fire ant, killing
those that are parasitized. Those ants
that are not parasitized are affected
behaviorally by the presence of the flies
because their presence reduces fire ant
foraging. A decrease in foraging activity
facilitates competition from native fire
ants that might otherwise be excluded
from food sources in fire ant territory.

On November 13, 2007, we published
in the Federal Register (72 FR 63874,
Docket No. APHIS-2007-0118) a
notice ! in which we announced the
availability for review and comment of
a draft environmental assessment,
entitled “Field Release of Phorid Flies
(Pseudacteon species) for the Biological
Control of Imported Fire Ants” (July
2007), that examined the potential
environmental impacts associated with
releasing five additional species of
phorid flies into areas quarantined for
imported fire ant within the
Commonwealth of Puerto Rico and the
following States: Alabama, Arkansas,
California, Florida, Georgia, Louisiana,
Mississippi, New Mexico, North
Carolina, Oklahoma, South Carolina,
Tennessee, and Texas.

We solicited comments on the draft
environmental assessment for 30 days
ending December 13, 2007. We received
one comment by that date, from a
private citizen, but the commenter did
not address the action examined in the

1To view the notice, the environmental
assessment, the finding of no significant impact,
and the comment we received, go to http://
www.regulations.gov/fdmspublic/component/
main?main=DocketDetail&d=APHIS-2007-0118.

assessment (namely, the release of the
additional species of phorid flies).

In this document, we are advising the
public of our decision and finding of no
significant impact regarding the release
of five additional species of phorid flies
for the biological control of imported
fire ants. Accordingly, we are also
advising the public that we have
adopted the draft environmental
assessment, without change, as a final
environmental assessment entitled
“Field Release of Phorid Flies
(Pseudacteon species) for the Biological
Control of Imported Fire Ants” (January
2008).

The final environmental assessment
and finding of no significant impact
may be viewed on the Regulations.gov
Web site 2 or in our reading room at
USDA, Room 1141, South Building,
14th Street and Independence Ave.,
SW., Washington, DC, between 8 a.m.
and 4:30 p.m., Monday through Friday,
excluding holidays. Persons wishing to
view the final environmental
assessment and finding of no significant
impact are requested to call ahead on
(202) 690—2817 to facilitate entry into
the reading room. You may request
paper copies of the final environmental
assessment and finding of no significant
impact by calling or writing to the
person listed under FOR FURTHER
INFORMATION CONTACT. Please refer to the
title of the final environmental
assessment when requesting copies.

The final environmental assessment
and finding of no significant impact
have been prepared in accordance with:
(1) The National Environmental Policy
Act of 1969 (NEPA), as amended (42
U.S.C. 4321 et seq.), (2) regulations of
the Council on Environmental Quality
for implementing the procedural
provisions of NEPA (40 CFR parts 1500—
1508), (3) USDA regulations
implementing NEPA (7 CFR part 1), and
(4) APHIS’ NEPA Implementing
Procedures (7 CFR part 372).

Done in Washington, DC, this 22nd day of
February 2008.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E8-3809 Filed 2—27-08; 8:45 am|
BILLING CODE 3410-34-P

2 See footnote 1.
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DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request—Food Stamp
Program Repayment Demand and
Program Disqualification

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
Notice invites the general public and
other public agencies to comment on
proposed information collections. This
Notice of Proposed Information
Collection announces the intent of the
Food and Nutrition Service (FNS) to
request a revision for the information
collection requirements associated with
initiating collection actions against
households who have received an
overissuance in the Food Stamp
Program. In addition, this Notice
announces FNS’ intent to request a
revision of OMB approval for the
information collection requirements
associated with intentional Program
violation determinations.

DATES: Written comments must be
submitted on or before April 28, 2008 to
be assured consideration.

ADDRESSES: Send comments to Jane
Duffield, Chief, State Administration
Branch, Food and Nutrition Service,
USDA, 3101 Park Center Drive, Room
822, Alexandria, Virginia 22302.

Pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. 3507), comments
are invited on: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All comments will be summarized
and included in the request for Office of
Management and Budget approval of the
information collection. All comments
will become a matter of public record.

FOR FURTHER INFORMATION CONTACT: For
initiating collection action, contact
Dawn Washington at (703) 305-2450.
For Intentional Program Violation (IPV)
determination, contact Greg Fortine at
(703) 305—2401.

SUPPLEMENTARY INFORMATION:

Title: Food Stamp Program
Repayment Demand and Program
Disqualification.

OMB Number: 0584—0492.

Form Number: None.

Expiration Date: April 30, 2008.

Type of Request: Revision of a
currently approved collection.

Abstract: Section 13(b) of the Food
Stamp Act of 1977, as amended (7
U.S.C. 2022(b)), and Food Stamp
Program (FSP) regulations at 7 CFR
273.18 require State agencies to initiate
collection action against households
that have been overissued benefits. To
initiate collection action, State agencies
must provide an affected household
with written notification informing the
household of the claim and demanding
repayment. This process is automated in
most State agencies. For initiating
collection action on an overissuance, we
are decreasing the estimated annual
reporting and recordkeeping burden for
State agencies and households from
166,329 hours to 135,393. The reason
for the decrease is to reflect the lower
number of claims that were established
in fiscal year (FY) 2006.

Note that for recipient claims, this
Federal Register Notice only covers the
reporting and recordkeeping burden for
initiating collection action. The burden
associated with reporting collections
and other claims management
information on the FNS-209 report is
covered under currently approved OMB
number 0584—0069. The burden
associated with referring delinquent
claims and receiving collections through
the Treasury Offset Program is covered
under currently approved OMB number
0584-0446.

FSP regulations at 7 CFR 273.16
require State agencies to investigate any
case of suspected fraud and, where
applicable, make an intentional program
violation (IPV) determination either
administratively or judicially.
Notifications and activity involved in
the IPV process include:

o The State agency providing written
notification informing an individual
suspected of committing an IPV of an
impending administrative
disqualification hearing or court action.

e An individual opting to accept the
disqualification and waiving the right to
an administrative disqualification
hearing or court action by signing either
a waiver to an administrative

disqualification hearing or a
disqualification consent agreement in
cases of deferred adjudication.

¢ Once a determination is made
regarding an IPV, the State agency sends
notification to the affected individual of
the action taken on the administrative
disqualification hearing or court
decision.

Despite an increase in FSP
participation, IPV activity has
experienced a decline. Therefore, we are
decreasing the State agency and
household annual reporting and
recordkeeping burden for the activities
related to IPV disqualifications from
38,435 hours to 11,045 hours.

One of the factors used by a State
agency to determine the appropriate
disqualification penalty to assign to an
individual is whether or not the
individual was found to have
committed any prior IPVs. The way that
State agencies determine this is by
accessing and checking the Electronic
Disqualified Recipient Subsystem
(eDRS). eDRS is an automated system
developed by FNS that contains records
of disqualifications in every State. State
agencies are responsible for updating
the system and checking it to determine
the appropriate length of each
disqualification. An estimate of the
annual burden associated with the eDRS
process reflects a decrease from 7,418 to
5,563 hours per year.

Summary of Estimated Burden

The net aggregate change from the
existing to the proposed annual burden
for this collection is a reduction of
30,936 hours, from the currently
approved burden of 166,329 hours. For
initiating collection action on an
overissuance, we are decreasing the
estimated annual burden for State
agencies and households from 142,510
hours to 118,786 hours to reflect the
lower number of claims established in
FY 2006. The IPV-related State agency
and household annual burden, has
decreased from 16,401 hours to 11,044
hours to reflect the lower number of
disqualifications. An estimate of the
annual burden associated with the eDRS
process reflects a total decrease from
7,418 to 5,563 hours per year.
Adjustments have been made to the
burden to include requirements not
previously identified, burden identified
incorrectly, and corrections made in the
calculations of the number of responses
and hours per response.

Affected Public: State and local
government, and food stamp
households.

Estimated Number of Respondents:
556,053.
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Number of Responses per
Respondent: 2.53.

Total Number of Annual Responses:
1,404,718.

Estimated Time per Response: 0.09.

Estimated Total Annual Burden:
135,393.

Dated: February 22, 2008.
Roberto Salazar,
Administrator, Food and Nutrition Service.
[FR Doc. E8-3750 Filed 2—-27-08; 8:45 am]|
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
Forest Service

Caribou-Targhee National Forest,
Idaho; Big Bend Ridge Vegetation
Management Project and Timber Sale
Supplemental Environmental Impact
Statement and Proposed Targhee
Forest Plan Amendment

AGENCY: Forest Service, USDA.

ACTION: Cancellation of notice of intent
to prepare a supplemental
environmental impact statement that
was published on May 30, 2007, on page
299438 of the Federal Register.

SUMMARY: After review of the proposal
and public comments on the project the
Caribou-Targhee National Forest has
decided not to prepare a Supplemental
Environmental Impact Statement for the
Big Bend Ridge Vegetation Management
Project and Timber Sale and the
associated Targhee Forest Plan
amendment at this time. The Forest will
propose to amend the Targhee Revised
Forest Plan under a separate proposal in
the near future.

DATES: Effective cancellation of this
project upon the date of publication of
this notice in the Federal Register.
FOR FURTHER INFORMATION CONTACT:
Robbin Redman at the Caribou-Targhee
National Forest at 1405 Hollipark Drive,
Idaho Falls, ID 83401 or via telephone
at (208) 557-5821.

Dated: February 20, 2008.
Larry Timchak,
Forest Supervisor.
[FR Doc. 08—-862 Filed 2—27-08; 8:45 am|
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Sierra National Forest; California;
Kings River Project

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare a
supplement to the Kings River
Environmental Impact Statement.

SUMMARY: The Forest Service will
prepare a supplement to the 2006 Kings
River Project Final Environmental
Impact Statement (FEIS). The
supplement will be focused on new
information and clarification,
particularly related to Pacific fisher; a
new multi-forest Land Management
Plan Amendment regarding
management indicator species;
applicable suggestions in a new paper
titled An Ecosystem Management
Strategy for Southern Sierra Mixed-
Conifer Forests by North, M., P. Stine,
K. O’Hara, W. Zielinski and S. Stephens;
and collaboration that may result in a
change in the timing, description, and
location of activities within the project
area.

DATES: Scoping is not required for
supplements to environmental impact
statements (40 CFR 1502.9(c)4(4)). The
draft supplement to the FEIS is expected
to be issued in April 2008 and the final
supplement to the FEIS is expected in
July 2008. Comments on the draft
supplement to the FEIS must be
received by 45 days after publication.
ADDRESSES: Send written comments to
Ray Porter, District Ranger, High Sierra
Ranger District, PO Box 559, Prather, CA
93651, Attn: Kings River Project
Supplement.

FOR FURTHER INFORMATION CONTACT: Ross
Peckinpah, Kings River Project
Coordinator, at the High Sierra Ranger
District. Telephone number is (559)
855-5355 x3350. Information regarding
the Kings River Project can be found on
the Sierra National Forest Web site
located at: http://www.fs.fed.us/sierra/
projects/.

SUPPLEMENTARY INFORMATION:

Background

The Kings River planning area
encompasses approximately 131,500
acres of public lands in two watersheds
of the Kings River drainage. The
northern edge of the project is located
about two miles southeast of Shaver
Lake, CA.

One hundred years of fire suppression
in the Sierra Nevada has resulted in
forests full of dead wood and thickly
clustered trees. This situation, plus
continued urbanization of lands
adjacent to national forest lands, has put
the forests and homes at risk of
catastrophic fire. A FEIS was released in
October of 2006 addressing the situation
in the Kings River Project area that
applied an uneven aged silvicultural
system and prescribed fire upon eight

units totaling 13,700 acres. On
December 20, 2006 the Record of
Decision (ROD) for the Kings River
Project was signed. The decision was
appealed and upheld by the Regional
Forester. In May of 2007 a lawsuit was
filed against the Forest Service that
alleged the analysis conducted for the
Kings River Project FEIS and ROD was
inadequate. Since that time additional
information has developed to help
analyze effects of restoration projects on
sensitive wildlife species like Pacific
fisher. A new multi-forest Land
Management Plan Amendment has also
been issued regarding management
indicator species. A new paper
suggesting An Ecosystem Management
Strategy for Southern Sierra Mixed-
Conifer Forests by North, M., P. Stine,
K. O’Hara, W. Zielinski and S. Stephens
is about to be peer reviewed and
published. Collaborative efforts with
those who opposed this project and/or
new information could change the
timing, description, and location of
activities within the project area that
would require supplementing the FEIS
and publishing a new ROD. As a result
of this, the December 20, 2006 ROD was
withdrawn.

Purpose and Need for Action

This supplement is focused on new
information and clarification,
particularly related to Pacific fisher; a
new multi-forest Land Management
Plan Amendment regarding
management indicator species;
applicable suggestions in a new paper
titled An Ecosystem Management
Strategy for Southern Sierra Mixed-
Conifer Forests by North, M., P. Stine,

K. O’Hara, W. Zielinski and S. Stephens;
and ongoing collaboration so the
purpose and need for action remain the
same as was described in the 2007 Kings
River Project FEIS. “The underlying
need for the proposed action is to
restore historical pre-1850 forest
conditions across a large landscape”
(Kings River Project FEIS pg. 1-4).

Proposed Action

The proposed action and all
alternatives are expected to remain the
same as was described in the 2007 Kings
River Project FEIS. Three alternatives
were analyzed in the FEIS to address the
Purpose and Need: (1) The Proposed
Action—including commercial tree
harvest & thinning, underburning,
reforestation, plantation maintenance,
fuels treatments, watershed restoration
projects, and herbicide treatments to
plantations and noxious weeds, (2) No
Action and (3) Reduction in Harvest
Tree Size—limiting the vegetation
treatments to trees 30” diameter and
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smaller; treatment of understocked areas
associated with existing openings by
site prep, planting and release. The
alternatives and proposed action will be
informed by the new information and
could result in their modification.

Responsible Official

Ed Cole, Forest Supervisor, Sierra
National Forest, 1600 Tollhouse Ave.,
Clovis, CA 93612.

Commenting and Review

A draft supplement to the Kings River
Project Environmental Impact Statement
will be prepared for comment. The
comment period will be 45 days from
the date the Environmental Protection
Agency publishes the notice of
availability in the Federal Register. The
paragraphs that follow are standards
that apply all EIS related actions
including a supplement to a FEIS.

The Forest Service believes, at this early
stage, it is important to give reviewers notice
of several court rulings related to public
participation in the environmental review
process. First, reviewers of draft
environmental impact statements must
structure their participation in the
environmental review of the proposal so that
it is meaningful and alerts an agency to the
reviewer’s position and contentions. Vermont
Yankee Nuclear Power Corp. v. NRDC, 435
U.S. 519, 553 (1978). Also, environmental
objections that could be raised at the draft
environmental impact statement stage but
that are not raised until after completion of
the final environmental impact statement
may be waived or dismissed by the courts.
City of Angoon v. Hodel, 803 F.2d 1016, 1022
(9th Cir. 1986) and Wisconsin Heritages, Inc.
v. Harris, 490 F. Supp. 1334, 1338 (E.D. Wis.
1980). Because of these court rulings, it is
very important that those interested in this
proposed action participate by the close of
the 45 day comment period so that comments
and objections are made available to the
Forest Service at a time when it can
meaningfully consider them and respond to
them in the final environmental impact
statement.

To assist the Forest Service in identifying
and considering issues and concerns on the
proposed action, comments on the draft
environmental impact statement should be as
specific as possible. It is also helpful if
comments refer to specific pages or chapters
of the draft statement. Comments may also
address the adequacy of the draft
environmental impact statement or the merits
of the alternatives formulated and discussed
in the statement. Reviewers may wish to refer
to the Council on Environmental Quality
Regulations for implementing the procedural
provisions of the National Environmental
Policy Act at 40 CFR 1503.3 in addressing
these points.

Comments received, including the
names and addresses of those who
comment, will be considered part of the
public record on this supplement and
will be available for public inspection.

(Authority: 40 CFR 1501.7 and 1508.22;
Forest Service Handbook 1909.15, Section
21)

Dated: February 22, 2008.
Edward C. Cole,
Forest Supervisor.
[FR Doc. E8—-3772 Filed 2—27-08; 8:45 am]
BILLING CODE 3410-01-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Materials Processing Equipment
Technical Advisory Committee; Notice
of Partially Closed Meeting

The Materials Processing Equipment
Technical Advisory Committee
(MPETAC) will meet on March 13, 2008,
9 a.m., Room 3884, in the Herbert C.
Hoover Building, 14th Street between
Pennsylvania and Constitution
Avenues, NW., Washington, DC. The
Committee advises the Office of the
Assistant Secretary for Export
Administration with respect to technical
questions that affect the level of export
controls applicable to materials
processing equipment and related
technology.

Agenda
Public Session

1. Opening Remarks and
Introductions.

2. Presentation of Papers and
Comments by the Public.

3. Report of 2008 Proposals.

4. Report on proposed changes to the
Export Administration Regulations.

5. Other Business.

Closed Session

6. Discussion of matters determined to
be exempt from the provisions relating
to public meetings found in 5 U.S.C.
app. 2 10(a)(1) and 10(a)(3).

The open session will be available to
the public and a limited number of seats
will be available for the public session.
Reservations are not accepted. To the
extent that time permits, members of the
public may present oral statements to
the Committee. The public may submit
written statements at any time before or
after the meeting. However, to facilitate
the distribution of public presentation
materials to the Committee members,
the Committee suggests that presenters
forward the public presentation
materials prior to the meeting to Yvette
Springer at yspringer@bis.doc.gov.

The open session will be accessible
via teleconference to 20 participants on
a first come, first serve basis. To join the
conference, submit inquiries to Ms.

Springer at yspringer@bis.doc.gov no
later than March 6, 2008.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on February 21,
2008, pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. app. 2 (10)(d)), that
the portion of the meeting dealing with
matters the disclosure of portion of the
meeting dealing with matters the
disclosure of which would be likely to
frustrate significantly implementation of
an agency action as described in 5
U.S.C. 552b(c)(9)(B) shall be exempt
from the provisions relating to public
meetings found in 5 U.S.C. app. 2
10(a)(1) and 10(a)(3). The remaining
portions of the meeting will be open to
the public.

For more information, call Yvette
Springer at (202) 482—2813.

Dated: February 25, 2008.

Teresa Telesco,

Acting Committee Liaison Officer.

[FR Doc. E8-3814 Filed 2—27-08; 8:45 am]|
BILLING CODE 3510-JT-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Materials Processing Equipment
Technical Advisory Committee; Notice
of Open Meeting

The Materials Processing Equipment
Technical Advisory Committee
(MPETAC) will meet on March 13, 2008
at 9 a.m. in Room 3884 of the Herbert
C. Hoover Building, 14th Street between
Pennsylvania and Constitution
Avenues, NW., Washington, DC. The
Committee advises the Office of the
Assistant Secretary for Export
Administration with respect to technical
questions that affect the level of export
controls applicable to materials
processing equipment and related
technology.

Agenda

1. Opening Remarks and
Introductions.

2. Presentation of Papers and
Comments by the Public.

3. Review of 2008 Proposals.

4. Report on proposed changes to the
Export Administration Regulation.

The meeting will be open to the
public and a limited number of seats
will be available. Reservations are not
accepted. To the extent that time
permits, members of the public may
present oral statements to the
Committee. Written statements may be
submitted at any time before or after the
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meeting. However, to facilitate
distribution of public presentation
materials to Committee members, the
Committee suggests that presenters
forward the public presentation
materials two weeks prior to Yvette
Springer at Yspringer@bis.doc.gov.

The open session will be accessible
via teleconference to 20 participants on
a first come, first serve basis. To join the
conference, submit inquiries to Ms.
Yvette Springer at
Yspringer@bis.doc.gov no later than
March 6, 2008.

For more information, please contact
Ms. Springer at 202-482—-2813.

Dated: February 21, 2008.
Yvette Springer,
Committee Liaison Officer.
[FR Doc. E8-3826 Filed 2—-27-08; 8:45 am]
BILLING CODE 3510-JT-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-122-840]

Carbon and Certain Alloy Steel Wire
Rod From Canada: Extension of Time
Limit for Final Results of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: February 28, 2008.

FOR FURTHER INFORMATION CONTACT:
Steve Bezirganian or Robert James, AD/
CVD Operations, Office 7, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—1131 or (202) 482—
0649, respectively.

SUPPLEMENTARY INFORMATION:

Background

On November 7, 2007, the Department
published the preliminary results of this
administrative review of the
antidumping duty order on carbon and
certain alloy steel wire rod from Canada.
See Notice of Preliminary Results of
Antidumping Duty Administrative
Review: Carbon and Certain Alloy Steel
Wire Rod From Canada, 72 FR 62816
(November 7, 2007) (Preliminary
Results). This review covers Ivaco
Rolling Mills 2004 L.P. and Sivaco
Ontario (a division of Sivaco Wire
Group 2004 L.P.) (collectively referred
to as “Ivaco”), for the period October 1,
2005 to September 30, 2006. On
November 29, 2007, we sent a
supplemental questionnaire to Ivaco
pertaining to the level of trade issue.

Ivaco submitted its response on
December 13, 2007. Petitioners (Mittal
Steel USA Inc.—Georgetown, Gerdau
USA Inc., Nucor Steel Connecticut Inc.,
Keystone Consolidated Industries, Inc.,
and Rocky Mountain Steel Mills)
provided comment on Ivaco’s response
on December 21, 2007. Ivaco responded
to petitioners’ comments on December
31, 2007. The Department extended the
deadlines for case filing briefs and
rebuttal briefs because of its request for
new information after issuing its
preliminary results. Ivaco and
petitioners submitted their case briefs
on January 23, 2008. Ivaco and
petitioners submitted their rebuttal
briefs on January 30, 2008. The final
results are currently due not later than
March 6, 2008.

Extension of Time Limit for Final
Results

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (the Act), requires
the Department to issue the final results
of an administrative review within 120
days after the date on which the
preliminary results were published.
However, if it is not practicable to
complete the review within this time
period, section 751(a)(3)(A) of the Act
allows the Department to extend the
time limit for the final results up to 180
days from the date of publication of the
preliminary results.

We determine that it is not practicable
to complete the final results of this
review within current statutory limits.
The Department requires additional
time to evaluate the information
submitted by parties after the
preliminary results were published.
Therefore, we are extending the
deadline for the final results of this
review by 60 days, until no later than
May 5, 2008, in accordance with section
751(a)(3)(A) of the Act.

We are issuing and publishing this
notice in accordance with sections
751(a)(1), 751(a)(3)(A), and 777(i)(1) of
the Act.

Dated: February 21, 2008.

Stephen J. Claeys,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 08-870 Filed 2—27-08; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-201-836]

Notice of Postponement of Final
Antidumping Duty Determination and
Extension of Provisional Measures:
Light-Walled Rectangular Pipe and
Tube From Mexico

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: February 28, 2008.

FOR FURTHER INFORMATION CONTACT:
Angelica Mendoza, Patrick Edwards
(PROLAMSA) or Judy Lao
(Maquilacero), AD/CVD Operations,
Office 7, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230; telephone: (202)
482-3019, (202) 482—-8029, or (202) 482—
7924, respectively.

SUPPLEMENTARY INFORMATION:

Background

On July 24, 2007, the Department of
Commerce (the Department) published
the initiation of the antidumping duty
investigations on imports of light-walled
rectangular (LWR) pipe and tube from
the Republic of Korea, Mexico, Turkey,
and the People’s Republic of China. See
Initiation of Antidumping Duty
Investigations: Light-Walled Rectangular
Pipe and Tube from Republic of Korea,
Mexico, Turkey, and the People’s
Republic of China, 72 FR 40274 (July 24,
2007) (Initiation Notice). On January 30,
2008, the Department published its
affirmative preliminary determination
in this investigation. See Notice of
Preliminary Determination of Sales at
Less Than Fair Value: Light-Walled
Rectangular Pipe and Tube From
Mexico, 73 FR 5515 (January 30, 2008).
This notice stated that the Department
would issue its final determination no
later than 75 days after the date on
which the Department issued its
preliminary determination.

Postponement of Final Determination

Section 735(a)(2)(A) of the Act and 19
CFR 351.210(b)(2)(ii) provide that a final
determination may be postponed until
no later than 135 days after the date of
the publication of the preliminary
determination if, in the event of an
affirmative preliminary determination, a
request for such postponement is made
by exporters who account for a
significant portion of exports of the
subject merchandise. Additionally, the
Department’s regulations, at 19 CFR
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351.210(e)(2)(ii), require that a request
by a respondent for postponement of a
final determination be accompanied by
a request for extension of the
provisional measures from a four-month
period to not more than six months.

On February 7, 2008, in accordance
with section 735(a)(2)(A) of the Act and
19 CFR 351.210(b)(2)(ii), one of the two
mandatory respondents, Maquilacero
S.A. de C.V. (Maquilacero), requested
that the Department: * (1) Postpone the
final determination, and (2) extend the
provisional measures period from four
months to a period not longer than six
months. Accordingly, pursuant to
section 735(a)(2)(A) of the Act and 19
CFR 351.210(b)(2)(ii), because: (1) The
preliminary determination is
affirmative; (2) the requesting exporter
accounts for a significant portion of
exports of the subject merchandise in
this investigation and it requested the
extension of the provisional measures;
and (3) no compelling reasons for denial
exist, we are postponing the final
determination until no later than 135
days after the publication of the
preliminary determination in the
Federal Register (i.e., until no later than
June 13, 2008). Suspension of
liquidation will be extended
accordingly.

This notice of postponement is
published pursuant to sections 735(a)(2)
and 777(i)(1) of the Act and 19 CFR
351.210(g).

Dated: February 22, 2008.
David M. Spooner,

Assistant Secretary for Import
Administration.

[FR Doc. E8-3786 Filed 2—27-08; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XF56

Marine Mammals; File No. 605-1904

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; issuance of permit.

SUMMARY: Notice is hereby given that
Whale Center of New England (Mason
Weinrich, Principal Investigator), P.O.
Box 159, Gloucester, MA 01930 has

1 Maquilacero stated in its February 7, 2008, letter
that its counsel consulted with counsel for
Productos Laminados de Monterrey, S.A. de C.V.
(“Prolamsa”) and Prolamsa USA Inc., who
consented to Maquilacero’s request for
postponement of the final determination.

been issued a permit to conduct
research on humpback (Megaptera
novaeangliae), fin (Balaenoptera
physalus), and sei (Balaenoptera
borealis) whales.

ADDRESSES: The permit and related
documents are available for review
upon written request or by appointment
in the following offices:

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301)713-2289; fax (301)427—-2521;

Northeast Region, NMFS, One
Blackburn Drive, Gloucester, MA
01930-2298; phone (978)281-9300; fax
(978)281-9394; and

Southeast Region, NMFS, 263 13th
Avenue South, Saint Petersburg, Florida
33701; phone (727) 824-5312; fax (727)
824-5309.

FOR FURTHER INFORMATION CONTACT:
Amy Hapeman or Jaclyn Daly, (301)
713-2289.

SUPPLEMENTARY INFORMATION: On March
7, 2007, notice was published in the
Federal Register (72 FR 10170) that a
request for a scientific research permit
to take humpback, fin, and sei whales
had been submitted by the above-named
organization. The requested permit has
been issued under the authority of the
Marine Mammal Protection Act of 1972,
as amended (16 U.S.C. 1361 et seq.), the
regulations governing the taking and
importing of marine mammals (50 CFR
part 216), the Endangered Species Act of
1973, as amended (ESA; 16 U.S.C. 1531
et seq.), and the regulations governing
the taking, importing, and exporting of
endangered and threatened species (50
CFR parts 222-226).

Permit No. 605-1904, issued to The
Whale Center of New England, allows
for the harassment of humpback, fin,
and sei whales along the U.S. Atlantic
coast to: 1) continue population
monitoring; 2) determine whether
humpback whale life history parameters
change with their population status; 3)
determine the importance of Jeffrey’s
Ledge as an aggregation area; 4)
determine how humpback and fin
whales relate to their prey and use the
environment; 5) develop an aging
technique from biopsy samples; and 6)
determine the effect that prey resources
have on the distribution, behavior and
social organization of whales. The
permit authorizes the close approach of
400 humpback, 250 fin, and 100 sei
whales for vessel surveys, photo-
identification, tracking, and incidental
harassment annually. The permit also
authorizes the biopsy sampling of 115
humpback, 95 fin, and 25 sei whales
annually during such approaches. For

humpback and fin whales, up to 20
samples for each species may be
collected annually from young calves at
least 3 months old. During approaches,
researchers may suction-cup tag 40
humpback, 20 fin, and 25 sei whales
greater than six months of age annually.
The permit is issued for five years.

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), an environmental
assessment was prepared analyzing the
effects of the permitted activities. After
a Finding of No Significant Impact, the
determination was made that it was not
necessary to prepare an environmental
impact statement.

Issuance of this permit, as required by
the ESA, was based on a finding that
such permit: (1) was applied for in good
faith; (2) will not operate to the
disadvantage of such endangered
species; and (3) is consistent with the
purposes and policies set forth in
section 2 of the ESA.

Dated: February 21, 2008.
P. Michael Payne,

Chief, Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. E8-3838 Filed 2—-27-08; 8:45 am]|
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN: 0648—-XF86

North Pacific Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting.

SUMMARY: The North Pacific Fishery
Management Council’s (Council)
Observer Advisory Committee (OAC)
will meet in Seattle, WA.

DATES: The meeting will be held on
March 17, 2008, from 8:30 a.m. to 4:30
p.m.

ADDRESSES: The meeting will be held at
the Alaska Fishery Science Center, 7600
Sand Point Way NE, Bldg 4, Room 1055,
Seattle, WA 98115.

Council address: North Pacific
Fishery Management Council, 605 W.
4th Ave., Suite 306, Anchorage, AK
99501-2252.

FOR FURTHER INFORMATION CONTACT:
Nicole Kimball, Council staff;
telephone: (907) 271-2809.
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SUPPLEMENTARY INFORMATION: The OAC
is meeting to review and provide final
recommendations on a regulatory
amendment package that will make
technical and operational fixes to the
North Pacific Groundfish Observer
Program.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Gail
Bendixen at (907) 271-2809 at least 7
working days prior to the meeting date.

Dated: February 25, 2008.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E8-3742 Filed 2-27-08; 8:45 am]
BILLING CODE 3510-22-S

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meeting

TIME AND DATE: 10 a.m., Friday, March
7, 2008.

PLACE: 1155 21st St., NW., Washington,
DC, 9th Floor Commission Conference
Room.

STATUS: Closed.

MATTERS TO BE CONSIDERED: Clearing
and Intermediary Oversight Matters.
CONTACT PERSON FOR MORE INFORMATION:
Sauntia S. Warfield, 202—-418-5084.

David A. Stawick,
Secretary of the Commission.

[FR Doc. 08-897 Filed 2—-26-08; 1:06 pm]
BILLING CODE 6351-01-P

DEPARTMENT OF ENERGY
Energy Information Administration

Agency Information Collection
Activities: Proposed Collection;
Comment Request

AGENCY: Energy Information
Administration (EIA), Department of
Energy (DOE).

ACTION: Agency Information Collection
Activities: Proposed Collection;
Comment Request.

SUMMARY: EIA is soliciting comments on
a proposal to conduct a new survey
titled “Report of Refinery Outages.”
DATES: Comments must be filed by April
28, 2008. If you anticipate difficulty in
submitting comments within that
period, contact the person listed below
as soon as possible.

ADDRESSES: Send comments to Ms.
Joanne Shore. To ensure receipt of the
comments by the due date, submission
by e-mail to Joanne.Shore@eia.doe.gov
is recommended. Ms. Shore may be
contacted by telephone at 202—-586—
4677 or facsimile at 202—586—9739;
however, e-mail is the preferred
medium for correspondence. The
mailing address is: Petroleum Division
(Attn: Comments on Report of Refinery
Outages), EI-42, Forrestal Building, U.S.
Department of Energy, Washington, DC
20585.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to Ms. Shore using
the contact information listed above. An
example of the information that may be
reported on refinery outages is available
on the EIA Web site at http://
www.eia.doe.gov/pub/oil_gas/
petroleum/survey_forms/eia810-part6-
proposed-example.pdf. The example is
also available from Ms. Shore at the
addresses listed above.

SUPPLEMENTARY INFORMATION:

I. Background

II. Current Actions
III. Request for Comments

I. Background

The Federal Energy Administration
Act of 1974 (Pub. L. 93-275, 15 U.S.C.
761 et seq.) and the DOE Organization
Act (Pub. L. 95-91, 42 U.S.C. 7101 et
seq.) require EIA to carry out a
centralized, comprehensive, and unified
energy information program. This
program collects, evaluates, assembles,
analyzes, and disseminates information
on energy resource reserves, production,
demand, technology, and related
economic and statistical information.
This information is used to assess the
adequacy of energy resources to meet
near- and long-term domestic demands.

The EIA, as part of its effort to comply
with the Paperwork Reduction Act of
1995 (Pub. L. 104-13, 44 U.S.C. Chapter
35), provides the general public and
other Federal agencies with
opportunities to comment on collections
of energy information conducted by or
in conjunction with EIA. Any comments
received help EIA to prepare surveys
that maximize the utility of the
information collected, and to assess the
impact of collection requirements on the
public. Also, after considering any
comments received, EIA may seek
approval by the Office of Management
and Budget (OMB) under Section
3507(a) of the Paperwork Reduction Act
of 1995.

The purpose of the “Report of
Refinery Outages” would be to collect
data for each affected refinery unit

regarding the unit type, the outage type
(scheduled or unscheduled), the outage
timing (beginning and ending dates),
unit capacity, and the estimated effects
of outages on output. The information
would be collected as a new Part 6 on
EIA’s “Monthly Refinery Report” (Form
EIA-810).

EIA would propose to collect both
scheduled and unscheduled outage
information for the report month, and
scheduled outage information for the
subsequent 12 months. For example, a
company reporting data for February
(Form EIA-810 for February is due to
EIA by March 20 and statistics based on
the reported data are published in
April), would include information on
both scheduled and unscheduled
outages that occurred in February as
well as information on outages
scheduled for March 2008 through
February 2009. Information to be
reported would be limited to a
minimum outage length, such as any
outage lasting 5 days or more. The units
for reporting would be: (1) Crude
Distillation Unit, (2) Reformer Unit, (3)
Fluid Catalytic Cracking Unit, (4)
Alkylation Unit, (5) Distillate
Hydrocracking Unit, (6) Gas Oil
Hydrocracking Unit, (7) Residual Fuel
Oil Hydrocracking Unit, (8) Gasoline
Hydrotreater Unit, (9) Distillate Fuel Oil
Hydrotreater Unit, and (10) Coking Unit.

EIA also proposes to require estimates
of the outage impacts on net product
output for gasoline, gasoline blending
components, jet fuel, kerosene, and
other distillates. Product impacts may
result from several units being out at the
same time. As a result, reporting of
impacts might have to be organized by
grouping overlapping unit outages into
a single Outage Event, with estimated
product impacts being recorded for the
event in total. Generally, if unit outages
did not overlap, each unit outage would
be a separate event with its own product
impacts. An example of the type of
information that might be collected is
shown on EIA’s Web site at http://
www.eia.doe.gov/pub/oil_gas/
petroleum/survey_forms/eia810-part6-
proposed-example.pdf.

Survey respondents would include all
current EIA—-810 respondents; i.e., the
operators of all operating and idle
petroleum refineries located in the 50
States, District of Columbia, Puerto
Rico, the Virgin Islands, Guam, and
other U.S. possessions. Response to the
survey would be mandatory pursuant to
the Federal Energy Administration Act
of 1974, Public Law 93-275.

The information collected would be
processed and then disseminated in
EIA’s Petroleum Supply Monthly. The
information would also be used in
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reports to the Secretary of the
Department of Energy as well as other
government officials regarding refinery
outages and the possible net effects on
the supplies of specified major
petroleum products (e.g., finished motor
gasoline, motor gasoline blending
components, jet fuel, kerosene, and
other distillates).

The unit-level information collected
from the refineries on outages would be
considered as public information and
would be releasable to the public in
identifiable form. However, information
on the projected effects of any outage on
the net production of specific petroleum
products would be treated as protected
from public release given that it would
be considered as trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential.

Information on refinery outages and
the possible effects on petroleum
product supplies is essential to the
mission of the DOE in general and EIA
in particular. Currently, some private
organizations collect and disseminate
information on refinery outages.

Consideration of a proposal for EIA to
collect refinery outage information was
necessitated by requesters citing the
important roles that petroleum product
supplies and prices have in the U.S.
economy and the potential significant
effects of refinery outages. Public and
private analysts who need information
on scheduled outages and potential
effects for planning and must rely on
commercially available sources of
information.

Form EIA—-810 survey respondents
would be expected to complete a new
Part 6, “Report of Refinery Outages,”
and submit it along with the existing
Parts 1 through 5 each monthly. (The
current Form EIA-810 and instructions
are available at http://www.eia.doe.gov/
oil_gas/petroleum/survey_forms/
pet_survey_forms.html.)

II. Current Actions

EIA is considering collecting
information each month on refinery
outages for the reporting month
(scheduled and unscheduled) and
scheduled outages for the upcoming 12-
month period. The information would
be collected as a new Part 6 on Form
EIA-810, “Monthly Refinery Report.”
The information to be reported would
include such items as affected units,
type of outage, timing, unit capacities,
and projected effects on the specified
production of petroleum products. At
this time, EIA is soliciting public
comments on this proposal. At a later
time, EIA may request approval from the
Office of Management and Budget

(OMB) to modify Form EIA-810 to add
Part 6, “Report of Refinery Outages.”

ITI. Request for Comments

Prospective respondents and other
interested parties should comment on
the actions discussed in item II. The
following guidelines are provided to
assist in the preparation of comments.

1. General Issues

A. Is the proposed collection of
information necessary for the proper
performance of the functions of the
agency and does the information have
practical utility? Practical utility is
defined as the actual usefulness of
information, taking into account its
accuracy, adequacy, reliability,
timeliness, and the agency’s ability to
process the information it collects.

B. What enhancements can be made
to the quality, utility, and clarity of the
information to be collected?

C. Would one expect refiners to be
able to estimate product impacts in a
consistent manner that would provide
meaningful, compatible estimates?

D. Given the currently available
information from private organizations
regarding refinery outages, please
provide detailed reasons why any unit-
level information collected from the
refineries on outages should not be
considered as public information and
releasable to the public in identifiable
form. Also, provide reasons why the
information on the projected net effects
on petroleum product supplies of any
outage should not be treated as
protected from public release
considering it as trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential.

2. As a Potential Respondent to the
Request for Information

A. What actions could be taken to
help ensure and maximize the quality,
objectivity, utility, and integrity of the
information to be collected?

B. What, if any, issues or potential
questions should EIA address in the
survey form and instructions for
collecting information on the timing and
projected effects of refinery outages?

C. Can the information be submitted
monthly by the due date? (Form EIA—
810 is due by the 20th calendar day of
a month.)

D. Public reporting burden for the
Form EIA-810 is currently 4 hours and
45 minutes per response. The addition
of Part 6, “Report of Refinery Outages,”
is expected to increase the monthly
EIA-810 reporting burden by one hour
to 5 hours and 45 minutes per response.
The estimated burden includes the total

time necessary to provide the requested
information. In your opinion, how
accurate is this estimate?

E. The agency estimates that the only
cost to a respondent is for the time it
will take to complete the survey form.
Will a respondent incur any start-up
costs for reporting, or any recurring
annual costs for operation, maintenance,
and purchase of services associated with
the information collection?

F. What additional actions could be
taken to minimize the burden of this
collection of information? Such actions
may involve the use of automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

G. Does any other Federal, State, or
local agency or any private organization
collect similar information? If so,
specify the agency/organization, the
data element(s), the methods of
collection, and what additional value
would be derived from EIA undertaking
a collection of that information.

3. As a Potential User of the Information
To Be Collected

A. What actions could be taken to
help ensure and maximize the quality,
objectivity, utility, and integrity of the
information disseminated?

B. Will the information be useful at
the levels of detail to be reported?

C. For what purpose(s) would the
information be used? Be specific.

D. Are there alternative sources for
the information and are they useful? If
s0, what are their weaknesses and/or
strengths?

Comments submitted in response to
this notice will be summarized and/or
included in any request for OMB
approval of the collection of the
information on refinery outages as a
new part of Form EIA-810. They also
will become a matter of public record.

Statutory Authority: Section 3507(h)(1) of

the Paperwork Reduction Act of 1995 (Pub.
L. No. 104-13, 44 U.S.C. 3501 et seq.).

Issued in Washington, DC, February 22,
2008.
Jay H. Casselberry,

Agency Clearance Officer, Statistics and
Methods Group, Energy Information
Administration.

[FR Doc. E8-3769 Filed 2—27-08; 8:45 am]

BILLING CODE 6450-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. IC08-588—-000; FERC—-588]

Commision Information Collection
Activities, Proposed Collection;
Comment Request; Extension

February 21, 2008.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice.

SUMMARY: In compliance with the
requirements of section 3506(c)(2)(a) of
the Paperwork Reduction Act of 1995
(Pub. L. 104-13), the Federal Energy
Regulatory Commission (Commission) is
soliciting public comment on the
specific aspects of the information
collection described below.
DATES: Comments on the collection of
information are due by April 28, 2008.
ADDRESSES: Copies of the proposed
collection of information can be
obtained from Michael Miller, Office of
the Executive Director, ED—34, 888 First
Street, NE., Washington, DC 20426.
Comments may be filed either in paper
format or electronically. Those parties
filing electronically do not need to make
a paper filing. For paper filings, the
original and 14 copies of such
comments should be submitted to the
Office of the Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426 and
refer to Docket No. IC08-588-000.
Documents filed electronically via the
Internet must be prepared in an

acceptable filing format and in
compliance with the Federal Energy
Regulatory Commission submission
guidelines. Complete filing instructions
and acceptable filing formats are
available at (http://www.ferc.gov/help/
submission-guide/electronic-media.asp).
To file the document electronically,
access the Commission’s Web site and
click on Documents & Filing, E-Filing
(http://www.ferc.gov/docs-filing/
efiling.asp), and then follow the
instructions for each screen. First time
users will have to establish a user name
and password. The Commission will
send an automatic acknowledgement to
the sender’s e-mail address upon receipt
of comments.

All comments may be viewed, printed
or downloaded remotely via the Internet
through FERC’s homepage using the
“eLibrary” link. For user assistance,
contact fercolinesupport@ferc.gov or
toll-free at (866) 208—3676 or for TTY,
contact (202) 502—8659.

FOR FURTHER INFORMATION CONTACT:
Michael Miller may be reached by
telephone at (202) 502-8415, by fax at
(202) 273-0873, and by e-mail at
michael. miller@ferc.gov.

SUPPLEMENTARY INFORMATION: The
information collected under the
requirements of FERC-588 “Emergency
Natural Gas Transportation, Sale and
Exchange Transactions” (OMB No.
1902-0144) is used by the Commission
to implement the statutory provisions of
Sections 7(c) of the Natural Gas Act
(NGA) (Pub. L. 75-688) (15 U.S.C. 717—
717w) and provisions of the Natural Gas
Policy Act of 1978 (NGPA), 15 U.S.C.
3301-3432. Under the NGA, a natural

gas company must obtain Commission
approval to engage in the transportation,
sale or exchange of natural gas in
interstate commerce. However, Section
7(c) exempts from certificate
requirements ‘‘temporary acts or
operations for which the issuance of a
certificate will not be required in the
public interest.” The NGPA also
provides for non-certificated interstate
transactions involving intrastate
pipelines and local distribution
companies.

A temporary operation, or emergency,
is defined as any situation in which an
actual or expected shortage of gas
supply would require an interstate
pipeline company, intrastate pipeline,
or local distribution company, or
Hinshaw pipeline to curtail deliveries of
gas or provide less than the projected
level of service to the customer. The
natural gas companies file the necessary
information with the Commission so
that it may determine if the transaction/
operation qualifies for exemption. A
report within forty-eight hours of the
commencement of the transportation,
sale or exchange, a request to extend the
sixty-day term of the emergency
transportation, if needed, and a
termination report are required. The
data required to be filed for the forty-
eight hour report is specified by 18 CFR
284.270.

Action: The Commission is requesting
a three-year approval of the collection of
data. This is a mandatory information
collection requirement.

Burden Statement: Public reporting
burden for this collection is estimated as
follows:

Number of respondents annually Numberrggéﬁzgcr)]?ses per Average ?:Srgggehours per Total annual burden hours
(1 @) @) (1)x(2)x(3)
8 1 10 80

The estimated total cost to
respondents is $4,123.00 (80 hours
divided by 2,080 hours per employee
per year times $126,384 per year average
salary per employee = $4,861.00
(rounded)).

The reporting burden includes the
total time, effort, or financial resources
expended to generate, maintain, retain,
disclose, or provide the information
including: (1) Reviewing instructions;
(2) developing, acquiring, installing, and
utilizing technology and systems for the
purposes of collecting, validating,
verifying, processing, maintaining,
disclosing and providing information;
(3) adjusting the existing ways to

comply with any previously applicable
instructions and requirements; (4)
training personnel to respond to a
collection of information; (5) searching
data sources; (6) completing and
reviewing the collection of information;
and (7) transmitting, or otherwise
disclosing the information.

The estimate of cost for respondents
is based upon salaries for professional
and clerical support, as well as direct
and indirect overhead costs. Direct costs
include all costs directly attributable to
providing this information, such as
administrative costs and the cost for
information technology. Indirect or
overhead costs are costs incurred by an

organization in support of its mission.
These costs apply to activities which
benefit the whole organization rather
than any one particular function or
activity.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Commission,
including whether the information will
have practical utility; (2) the accuracy of
the agency’s estimate of the burden of
the proposed collection of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility and
clarity of the information to be
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collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology
e.g. permitting electronic submission of
responses.

Kimberly D. Bose,

Secretary.

[FR Doc. E8-3724 Filed 2—-27-08; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 13084-000]

BPUS Generation Development LLC;
Notice of Application Accepted for
Filing and Soliciting Comments,
Protests, and Motions To Intervene

February 21, 2008.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: Preliminary
Permit.

b. Project No.: 13084—000.

c. Date filed: December 18, 2007.

d. Applicant: BPUS Generation
Development LLC.

e. Name and Location of Project: The
proposed Emsworth Back Channel Dam
Hydroelectric Project would be located
on the Ohio River in Allegheny County,
Pennsylvania. It would use the U.S.
Army Corps of Engineers’ Emsworth
Back Channel Dam.

f. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(r).

g. Applicant contact: Mr. Jeffrey M.
Auser, P.E., BPUS Generation
Development, LLC, 225 Greenfield
Parkway, Suite 201, Liverpool, NY
13088, (315) 413-2700.

h. FERC Contact: Tom Papsidero,
(202) 502-6002.

i. Deadline for filing comments,
protests, and motions to intervene: 60
days from the issuance date of this
notice.

All documents (original and eight
copies) should be filed with: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Comments, protests and interventions
may be filed electronically via the
Internet in lieu of paper; see 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission

strongly encourages electronic filings.
Please include the project number (P—
13084—-000) on any comments or
motions filed.

The Commission’s Rules of Practice
and Procedure require all intervenors
filing documents with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervenor
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

j. Description of Existing Facilities
and Proposed Project: The proposed
project using the existing U.S. Army
Corps of Engineers’ Emsworth Back
Channel Dam would consist of: (1) A
new 200-foot long, 200-foot wide, 50-
foot high concrete powerhouse; (2) a
new intake channel and tailrace channel
on the northern bank of the back
channel, on Neville Island; (3) five
turbine/generator units with a combined
installed capacity of 32.7 megawatts; (4)
a new 2.47-mile-long transmission line
extending from the switchyard near the
powerhouse to an interconnection point
with an existing transmission line
located southwest of the powerhouse;
and (5) appurtenant facilities. The
proposed project would have an average
annual generation of 141.3 gigawatt-
hours.

k. Location of Applications: A copy of
the application is available for
inspection and reproduction at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “‘eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, call toll-free 1-866—208—
3676 or e-mail
FERCOnlineSupport@ferc.gov. For TTY,
call (202) 502—8659. A copy is also
available for inspection and
reproduction at the address in item g
above.

1. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

m. Competing Preliminary Permit—
Anyone desiring to file a competing
application for preliminary permit for a
proposed project must submit the
competing application itself, or a notice
of intent to file such an application, to
the Commission on or before the
specified comment date for the
particular application (see 18 CFR 4.36).
Submission of a timely notice of intent
allows an interested person to file the

competing preliminary permit
application no later than 30 days after
the specified comment date for the
particular application. A competing
preliminary permit application must
conform with 18 CFR 4.30 and 4.36.

n. Competing Development
Application—Any qualified
development applicant desiring to file a
competing development application
must submit to the Commission, on or
before a specified comment date for the
particular application, either a
competing development application or a
notice of intent to file such an
application. Submission of a timely
notice of intent to file a development
application allows an interested person
to file the competing application no
later than 120 days after the specified
comment date for the particular
application. A competing license
application must conform with 18 CFR
4.30 and 4.36.

o. Notice of Intent—A notice of intent
must specify the exact name, business
address, and telephone number of the
prospective applicant, and must include
an unequivocal statement of intent to
submit, if such an application may be
filed, either a preliminary permit
application or a development
application (specify which type of
application). A notice of intent must be
served on the applicant(s) named in this
public notice.

p- Proposed Scope of Studies under
Permit—A preliminary permit, if issued,
does not authorize construction. The
term of the proposed preliminary permit
would be 36 months. The work
proposed under the preliminary permit
would include economic analysis,
preparation of preliminary engineering
plans, and a study of environmental
impacts. Based on the results of these
studies, the Applicant would decide
whether to proceed with the preparation
of a development application to
construct and operate the project.

q. Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

r. Filing and Service of Responsive
Documents—Any filings must bear in
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all capital letters the title
“COMMENTS”, “NOTICE OF INTENT
TO FILE COMPETING APPLICATION”,
“COMPETING APPLICATION”,
“PROTEST”, or “MOTION TO
INTERVENE”, as applicable, and the
Project Number of the particular
application to which the filing refers.
Any of the above-named documents
must be filed by providing the original
and the number of copies provided by
the Commission’s regulations to: The
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426. An additional
copy must be sent to Director, Division
of Hydropower Administration and
Compliance, Federal Energy Regulatory
Commission, at the above-mentioned
address. A copy of any notice of intent,
competing application or motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

s. Agency Comments—Federal, state,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Kimberly D. Bose,

Secretary.

[FR Doc. E8-3725 Filed 2—-27-08; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 13094-000]

Hydro Green Energy, LLC; Notice of
Application Accepted for Filing and
Soliciting Motions To Intervene,
Protests, and Comments

February 22, 2008.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: Preliminary
Permit.

b. Project No.: 13094—000.

c. Date Filed: January 9, 2008.

d. Applicant: Hydro Green Energy,
LLC.

e. Name of Project: ““Alaska 13”
Project.

f. Location: The project would be
located in a section of the Yukon River
in the Yukon-Koyukuk Census Area,

Alaska. The project uses no dam or
impoundment.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(1).

h. Applicant Contacts: Mr. Wayne F.
Krouse, Hydro Green Energy, LLC, 5090
Richmond Avenue #390, Houston, TX
77056, and Mr. James H. Hancock Jr.,
Balch & Bingham LLP, 1710 Sixth
Avenue North, Birmingham, Alabama
35203.

i. FERC Contact: Kelly Houff, (202)
502-6393.

j. Deadline for filing comments,
protests, and motions to intervene: 60
days from the issuance date of this
notice.

All documents (original and eight
copies) should be filed with: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Comments, protests, and interventions
may be filed electronically via the
Internet in lieu of paper; see 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
strongly encourages electronic filings.
Please include the project number
(P—13094-000) on any comments or
motions filed.

The Commission’s Rules of Practice
and Procedure require all intervenors
filing documents with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervenor
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

k. Description of Project: The
proposed project consists of: (1) 10
arrays, each consisting of ten, 100
kilowatt hydrokinetic turbine units, for
a total installed capacity of 10
megawatts, (2) a proposed transmission
line no greater than 2000 feet from the
‘“node” array to the shore, (3) a mooring
system which does not require the use
of pilings to permanently attach the
units to the bedrock but instead uses
tethers and Danforth type anchors, and
(4) appurtenant facilities. The project
would have an average annual
generation of 65.745 gigawatt-hours,
which would be sold to a local utility.

1. Locations of Applications: A copy of
the application is available for
inspection and reproduction at the
Commission in the Public Reference
Room, located at 888 First Street, NE.,
Room 2A, Washington, DC 20426, or by
calling (202) 502—8371. This filing may
also be viewed on the Commission’s
Web site at http://www.ferc.gov using

the “eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, call toll-free
1-866—208—-3676 or e-mail
FERCOnlineSupport@ferc.gov. For TTY,
call (202) 502—8659. A copy is also
available for inspection and
reproduction at the address in item h
above.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

n. Competing Preliminary Permit:
Anyone desiring to file a competing
application for preliminary permit for a
proposed project must submit the
competing application itself, or a notice
of intent to file such an application, to
the Commission on or before the
specified comment date for the
particular application (see 18 CFR 4.36).
Submission of a timely notice of intent
allows an interested person to file the
competing preliminary permit
application no later than 30 days after
the specified comment date for the
particular application. A competing
preliminary permit application must
conform with 18 CFR 4.30 and 4.36.

o. Competing Development
Application: Any qualified development
applicant desiring to file a competing
development application must submit to
the Commission, on or before a
specified comment date for the
particular application, either a
competing development application or a
notice of intent to file such an
application. Submission of a timely
notice of intent to file a development
application allows an interested person
to file the competing application no
later than 120 days after the specified
comment date for the particular
application. A competing license
application must conform with 18 CFR
4.30 and 4.36.

p- Notice of Intent: A notice of intent
must specify the exact name, business
address, and telephone number of the
prospective applicant, and must include
an unequivocal statement of intent to
submit, if such an application may be
filed, either a preliminary permit
application or a development
application (specify which type of
application). A notice of intent must be
served on the applicant(s) named in this
public notice.

q. Proposed Scope of Studies under
Permit: A preliminary permit, if issued,
does not authorize construction. The
term of the proposed preliminary permit
would be 36 months. The work
proposed under the preliminary permit
would include economic analysis,
preparation of preliminary engineering
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plans, and a study of environmental
impacts. Based on the results of these
studies, the Applicant would decide
whether to proceed with the preparation
of a development application to
construct and operate the project.

r. Comments, Protests, or Motions to
Intervene: Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

Comments, protests and interventions
may be filed electronically via the
Internet in lieu of paper; See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under
“e-filing” link. The Commission
strongly encourages electronic filing.

s. Filing and Service of Responsive
Documents: Any filings must bear in all
capital letters the title “COMMENTS”,
“RECOMMENDATIONS FOR TERMS
AND CONDITIONS”, “PROTEST”,
“COMPETING APPLICATION” OR
“MOTION TO INTERVENE", as
applicable, and the Project Number of
the particular application to which the
filing refers. Any of the above-named
documents must be filed by providing
the original and the number of copies
provided by the Commission’s
regulations to: The Secretary, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426.
A copy of any motion to intervene must
also be served upon each representative
of the Applicant specified in the
particular application.

t. Agency Comments: Federal, State,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Kimberly D. Bose,

Secretary.

[FR Doc. E8-3759 Filed 2—-27-08; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 13095-000]

Hydro Green Energy, LLC; Notice of
Application Accepted for Filing and
Soliciting Motions To Intervene,
Protests, and Comments

February 22, 2008.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: Preliminary
Permit.

b. Project No.: 13095—000.

c. Date Filed: January 9, 2008.

d. Applicant: Hydro Green Energy,
LLC.

e. Name of Project: ““Alaska 36”
Project.

f. Location: The project would be
located in a section of the Yukon River
in the Yukon-Koyukuk Census Area,
Alaska. The project uses no dam or
impoundment.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(1).

h. Applicant Contacts: Mr. Wayne F.
Krouse, Hydro Green Energy, LLC, 5090
Richmond Avenue #390, Houston, TX
77056, and Mr. James H. Hancock Jr.,
Balch & Bingham LLP, 1710 Sixth
Avenue North, Birmingham, Alabama
35203.

i. FERC Contact: Kelly Houff, (202)
502-6393.

j. Deadline for filing comments,
protests, and motions to intervene: 60
days from the issuance date of this
notice.

All documents (original and eight
copies) should be filed with: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Comments, protests, and interventions
may be filed electronically via the
Internet in lieu of paper; see 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
strongly encourages electronic filings.
Please include the project number (P—
13095-000) on any comments or
motions filed.

The Commission’s Rules of Practice
and Procedure require all intervenors
filing documents with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervenor
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they

must also serve a copy of the document
on that resource agency.

k. Description of Project: The
proposed project consists of: (1) 10
arrays, each consisting of ten, 100
kilowatt hydrokinetic turbine units, for
a total installed capacity of 10
megawatts, (2) a proposed transmission
line no greater than 2000 feet from the
“node” array to the shore, (3) a mooring
system which does not require the use
of pilings to permanently attach the
units to the bedrock but instead uses
tethers and Danforth type anchors, and
(4) appurtenant facilities. The project
would have an average annual
generation of 65.745 gigawatt-hours,
which would be sold to a local utility.

L. Locations of Applications: A copy of
the application is available for
inspection and reproduction at the
Commission in the Public Reference
Room, located at 888 First Street, NE.,
Room 2A, Washington DC 20426, or by
calling (202) 502—8371. This filing may
also be viewed on the Commission’s
Web site at http://www.ferc.gov using
the “eLibrary’’ link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, call toll-free
1-866—208—3676 or e-mail
FERCOnlineSupport@ferc.gov. For TTY,
call (202) 502—8659. A copy is also
available for inspection and
reproduction at the address in item h
above.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

n. Competing Preliminary Permit:
Anyone desiring to file a competing
application for preliminary permit for a
proposed project must submit the
competing application itself, or a notice
of intent to file such an application, to
the Commission on or before the
specified comment date for the
particular application (see 18 CFR 4.36).
Submission of a timely notice of intent
allows an interested person to file the
competing preliminary permit
application no later than 30 days after
the specified comment date for the
particular application. A competing
preliminary permit application must
conform with 18 CFR 4.30 and 4.36.

o. Competing Development
Application: Any qualified development
applicant desiring to file a competing
development application must submit to
the Commission, on or before a
specified comment date for the
particular application, either a
competing development application or a
notice of intent to file such an
application. Submission of a timely
notice of intent to file a development
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application allows an interested person
to file the competing application no
later than 120 days after the specified
comment date for the particular
application. A competing license
application must conform with 18 CFR
4.30 and 4.36.

p. Notice of Intent: A notice of intent
must specify the exact name, business
address, and telephone number of the
prospective applicant, and must include
an unequivocal statement of intent to
submit, if such an application may be
filed, either a preliminary permit
application or a development
application (specify which type of
application). A notice of intent must be
served on the applicant(s) named in this
public notice.

q. Proposed Scope of Studies under
Permit: A preliminary permit, if issued,
does not authorize construction. The
term of the proposed preliminary permit
would be 36 months. The work
proposed under the preliminary permit
would include economic analysis,
preparation of preliminary engineering
plans, and a study of environmental
impacts. Based on the results of these
studies, the Applicant would decide
whether to proceed with the preparation
of a development application to
construct and operate the project.

r. Comments, Protests, or Motions to
Intervene: Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

Comments, protests and interventions
may be filed electronically via the
Internet in lieu of paper; See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under
“e-filing” link. The Commission
strongly encourages electronic filing.

s. Filing and Service of Responsive
Documents: Any filings must bear in all
capital letters the title “COMMENTS”,
“RECOMMENDATIONS FOR TERMS
AND CONDITIONS”,
“PROTEST”,”COMPETING
APPLICATION” or “MOTION TO
INTERVENE”, as applicable, and the
Project Number of the particular
application to which the filing refers.
Any of the above-named documents
must be filed by providing the original

and the number of copies provided by
the Commission’s regulations to: The
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426. A copy of any
motion to intervene must also be served
upon each representative of the
Applicant specified in the particular
application.

t. Agency Comments: Federal, State,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Kimberly D. Bose,

Secretary.

[FR Doc. E8-3760 Filed 2—27-08; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 13096-000]

Hydro Green Energy, LLC; Notice of
Application Accepted for Filing and
Soliciting Motions To Intervene,
Protests, and Comments

February 22, 2008.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: Preliminary
Permit.

b. Project No.: 13096—000.

c. Date Filed: January 9, 2008.

d. Applicant: Hydro Green Energy,
LLC.

e. Name of Project: ““Alaska 18”
Project.

f. Location: The project would be
located in a section of the Yukon River
in the Yukon-Koyukuk Census Area,
Alaska. The project uses no dam or
impoundment.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)-825(x).

h. Applicant Contacts: Mr. Wayne F.
Krouse, Hydro Green Energy, LLC, 5090
Richmond Avenue, #390, Houston, TX
77056, and Mr. James H. Hancock Jr.,
Balch & Bingham LLP, 1710 Sixth
Avenue North, Birmingham, Alabama
35203.

i. FERC Contact: Kelly Houff, (202)
502-6393.

j. Deadline for filing comments,
protests, and motions to intervene: 60

days from the issuance date of this
notice.

All documents (original and eight
copies) should be filed with: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
Comments, protests, and interventions
may be filed electronically via the
Internet in lieu of paper; see 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under the
“e-Filing” link. The Commission
strongly encourages electronic filings.
Please include the project number (P—
13096-000) on any comments or
motions filed.

The Commission’s Rules of Practice
and Procedure require all intervenors
filing documents with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervenor
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

k. Description of Project: The
proposed project consists of: (1) 10
arrays, each consisting of ten, 100
kilowatt hydrokinetic turbine units, for
a total installed capacity of 10
megawatts, (2) a proposed transmission
line no greater than 2,000 feet from the
“node” array to the shore, (3) a mooring
system which does not require the use
of pilings to permanently attach the
units to the bedrock but instead uses
tethers and Danforth type anchors, and
(4) appurtenant facilities. The project
would have an average annual
generation of 65.745 gigawatt-hours,
which would be sold to a local utility.

L. Locations of Applications: A copy of
the application is available for
inspection and reproduction at the
Commission in the Public Reference
Room, located at 888 First Street, NE.,
Room 2A, Washington DC 20426, or by
calling (202) 502—8371. This filing may
also be viewed on the Commission’s
Web site at http://www.ferc.gov using
the “eLibrary”’ link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, call toll-free
1-866—208—3676 or e-mail
FERCOnlineSupport@ferc.gov. For TTY,
call (202) 502—-8659. A copy is also
available for inspection and
reproduction at the address in item h
above.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.
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n. Competing Preliminary Permit:
Anyone desiring to file a competing
application for preliminary permit for a
proposed project must submit the
competing application itself, or a notice
of intent to file such an application, to
the Commission on or before the
specified comment date for the
particular application (see 18 CFR 4.36).
Submission of a timely notice of intent
allows an interested person to file the
competing preliminary permit
application no later than 30 days after
the specified comment date for the
particular application. A competing
preliminary permit application must
conform with 18 CFR 4.30 and 4.36.

o. Competing Development
Application: Any qualified development
applicant desiring to file a competing
development application must submit to
the Commission, on or before a
specified comment date for the
particular application, either a
competing development application or a
notice of intent to file such an
application. Submission of a timely
notice of intent to file a development
application allows an interested person
to file the competing application no
later than 120 days after the specified
comment date for the particular
application. A competing license
application must conform with 18 CFR
4.30 and 4.36.

p. Notice of Intent: A notice of intent
must specify the exact name, business
address, and telephone number of the
prospective applicant, and must include
an unequivocal statement of intent to
submit, if such an application may be
filed, either a preliminary permit
application or a development
application (specify which type of
application). A notice of intent must be
served on the applicant(s) named in this
public notice.

q. Proposed Scope of Studies under
Permit: A preliminary permit, if issued,
does not authorize construction. The
term of the proposed preliminary permit
would be 36 months. The work
proposed under the preliminary permit
would include economic analysis,
preparation of preliminary engineering
plans, and a study of environmental
impacts. Based on the results of these
studies, the Applicant would decide
whether to proceed with the preparation
of a development application to
construct and operate the project.

r. Comments, Protests, or Motions to
Intervene: Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all

protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

Comments, protests and interventions
may be filed electronically via the
Internet in lieu of paper; See 18 CFR
385.2001(a)(1)(iii) and the instructions
on the Commission’s Web site under
“e-filing” link. The Commission
strongly encourages electronic filing.

s. Filing and Service of Responsive
Documents: Any filings must bear in all
capital letters the title “COMMENTS”,
“RECOMMENDATIONS FOR TERMS
AND CONDITIONS”,
“PROTEST”,”COMPETING
APPLICATION” or “MOTION TO
INTERVENE”, as applicable, and the
Project Number of the particular
application to which the filing refers.
Any of the above-named documents
must be filed by providing the original
and the number of copies provided by
the Commission’s regulations to: The
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426. A copy of any
motion to intervene must also be served
upon each representative of the
Applicant specified in the particular
application.

t. Agency Comments: Federal, State,
and local agencies are invited to file
comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Kimberly D. Bose,

Secretary.

[FR Doc. E8—-3761 Filed 2—27-08; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 1881-050]

PPL Holtwood, LLC; Notice of
Application Accepted for Filing,
Soliciting Motions To Intervene and
Protests, Ready for Environmental
Analysis, and Soliciting Comments,
Recommendations, Terms and
Conditions, and Fishway Prescriptions

February 21, 2008.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Application Type: Amendment of
license to increase the installed
capacity.

b. Project No.: 1881-050.

c. Date Filed: December 20, 2007, and
supplemented on January 4 and
February 20, 2008.

d. Applicant: PPL Holtwood, LLC.

e. Name of Project: Holtwood
Hydroelectric Project.

f. Location: The project is located on
the Susquehanna River, in Lancaster
and York Counties, Pennsylvania.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791a—825r.

h. Applicant Contact: Dennis J.
Murphy, Vice President & Chief
Operating Officer, PPL Holtwood, LLC,
Two North Ninth Street (GENPL6),
Allentown, Pennsylvania 18101;
telephone (610) 774—4316.

i. FERC Contact: Linda Stewart,
telephone: (202) 502—6680, and e-mail:
linda.stewart@ferc.gov.

j. Deadline for filing motions to
intervene and protests, comments,
recommendations, terms and
conditions, and fishway prescriptions is
60 days from the issuance of this notice;
reply comments are due 105 days from
the issuance date of this notice. All
documents (original and eight copies)
should be filed with: Kimberly D. Bose,
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

The Commission’s Rules of Practice
and Procedure require all intervenors
filling documents with the Commission
to serve a copy of that document on
each person in the official service list
for the project. Further, if an intervenor
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

k. Description of Request:

(i) Amendment to Project Design: PPL
Holtwood proposes to increase the
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installed capacity of the Holtwood
Project by constructing a new
powerhouse with two turbine generator
units, installing two new generating
units in the existing powerhouse, and
refurbishing four generating units in the
existing powerhouse (Units 1, 2, 4, and
7). The total installed capacity of the
project would increase from 107.2
megawatts to 195.5 megawatts and the
total hydraulic capacity of the project
would increase from 31,500 cubic feet
per second to approximately 61,460
cubic feet per second. PPL Holtwood
also proposes to construct a new
skimmer wall upstream of the
powerhouses, and to perform excavation
in the forebay to replace deteriorating
infrastructure as well as enable flows to
enter the new generating units. In order
to improve fish passage at the project,
PPL Holtwood proposes to: (1) Modify
the existing fish lift; (2) reroute the
discharge of Unit 1 in the existing
powerhouse; and (3) excavate in the
project tailrace and spillway. PPL
Holtwood also proposes to implement
additional measures to enhance
migratory fish passage, provide for
minimum flows, and perform studies
and evaluations. PPL Holtwood requests
the modification of license articles that
are related to the above proposed design
changes

(ii) Extension of Term of License: PPL
Holtwood requests a 16-year extension
of the current license term to September
1, 2030.

L. Locations of the Application: A
copy of the application is available for
inspection and reproduction at the
Commission’s Public Reference Room,
located at 888 First Street, NE., Room
2A, Washington, DC 20426, or by calling
(202) 502-8371. This filing may also be
viewed on the Commission’s Web site at
http://www.ferc.gov using the
“eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. You may also register online
at http://www.ferc.gov/docs-filing/
esubscription.asp to be notified via
e-mail of new filings and issuances
related to this or other pending projects.
For assistance, call 1-866—208-3676 or
e-mail FERCOnlineSupport@ferc.gov,
for TTY, call (202) 502-8659. A copy is
also available for inspection and
reproduction at the address in item (h)
above.

m. Individuals desiring to be included
on the Commission’s mailing list should
so indicate by writing to the Secretary
of the Commission.

n. Comments, Protests, or Motions to
Intervene: Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the

requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

0. Filing and Service of Responsive
Documents: All filings must (1) bear in
all capital letters the title “PROTEST,”
“MOTION TO INTERVENE,”
“COMMENTS,” “REPLY COMMENTS,”
“RECOMMENDATIONS,” “TERMS
AND CONDITIONS,” or “FISHWAY
PRESCRIPTIONS;” (2) set forth in the
heading the name of the applicant and
the project number of the application to
which the filing responds; (3) furnish
the name, address, and telephone
number of the person protesting or
intervening; and (4) otherwise comply
with the requirements of 18 CFR
385.2001 through 385.2005. All
comments, recommendations, terms and
conditions or prescriptions must set
forth their evidentiary basis and
otherwise comply with the requirements
of 18 CFR 4.34(b). All comments,
recommendations, terms and conditions
or prescriptions should relate to project
works which are the subject of the
license amendment. Agencies may
obtain copies of the application directly
from the applicant. A copy of any
protest or motion to intervene must be
served upon each representative of the
applicant specified in the particular
application. If an intervener files
comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency. A copy of all
other filings in reference to this
application must be accompanied by
proof of service on all persons listed in
the service list prepared by the
Commission in this proceeding, in
accordance with 18 CFR 4.34(b) and
385.2010.

p. As provided for in 18 CFR
4.34(b)(5)(i), a license applicant must
file, no later than 60 days following the
date of issuance of this notice of
acceptance and ready for environmental
analysis: (1) A copy of the water quality
certification; (2) a copy of the request for
certification, including proof of the date
on which the certifying agency received
the request; or (3) evidence of waiver of
water quality certification.

q. e-Filing: Motions to intervene,
protests, comments, recommendations,
terms and conditions, and fishway
prescriptions may be filed electronically
via the Internet in lieu of paper. See, 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site at http://www.ferc.gov under the “‘e
Filing” link.

Kimberly D. Bose,

Secretary.

[FR Doc. E8-3726 Filed 2—-27-08; 8:45 am]|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP08-76-000]

Northern Natural Gas Company; Prior
Notice of Activity Under Blanket
Certificate

February 22, 2008.

Take notice that on February 20, 2008
Northern Natural Gas Company (NNG)
filed a prior notice request pursuant to
Sections 157.205, 157.208 and 157.210
of the Federal Energy Regulatory
Commission’s (Commission) regulations
under the Natural Gas Act, and NNG’s
blanket certificate issued in Docket No.
CP82-401-000 on September 1, 1982,
for authorization to: Install
approximately one mile of 36-inch
mainline and approximately 3.67 miles
of 6-inch branch line, including
appurtenant facilities; and, uprate the
maximum allowable operating pressures
(MAOP) on three system branch lines,
including appurtenant facilities on
certain of the branch lines in
conjunction with the MAOP uprate, all
as more fully described in the
application.

Any questions regarding the
application should be directed to
Michael T. Loeffler, Senior Director,
Certificates and External Affairs for
NNG, 1111 South 103rd Street, Omaha,
Nebraska 68124, at (402) 398—7103 or
Donna Martens, Senior Regulatory
Analyst, at (402) 398-7138.

Any person or the Commission’s staff
may, within 60 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to Section
157.205 of the regulations under the
NGA (18 CFR 157.205), a protest to the
request. If no protest is filed within the
time allowed therefore, the proposed
activity shall be deemed to be
authorized effective the day after the
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time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the allowed time
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the NGA.

Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such motions or protests
must be filed on or before the comment
date. Anyone filing a motion to
intervene or protest must serve a copy
of that document on the Applicant, on
or before the comment date. It is not
necessary to serve motions to intervene
or protests on persons other than the
Applicant.

The Commission encourages
electronic submission of comments,
protests and interventions in lieu of
paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest or
intervention to the Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Kimberly D. Bose,

Secretary.

[FR Doc. E8-3757 Filed 2-27-08; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

February 21, 2008.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER07-628-001,
ER07-629-001, ER07-630-001.

Applicants: Entergy Arkansas, Inc.

Description: Entergy Services, Inc. on
behalf of Entergy Arkansas Inc submits

corrected Second Revised Sheet 49 et al
to First Revised Rate Schedule 103 to
comply with Order 614.

Filed Date: 02/15/2008.

Accession Number: 20080220-0036.

Comment Date: 5 p.m. Eastern Time
on Friday, March 07, 2008.

Docket Numbers: ER07—671-005.

Applicants: Trigen-St. Louis Energy
Corporation.

Description: Trigen-St. Louis Energy
Corp submits a Supplement to its 1/14/
08 filing of a notice of non-material
change in status.

Filed Date: 02/15/2008.

Accession Number: 20080220-0078.

Comment Date: 5 p.m. Eastern Time
on Friday, March 07, 2008.

Docket Numbers: ER08-283—-001.

Applicants: New York Independent
System Operator, Inc.

Description: New York ISO, Inc
submits an errata to correct ministerial
errors to the tariff sheets filed 11/30/07.

Filed Date: 02/14/2008.

Accession Number: 20080220-0037.

Comment Date: 5 p.m. Eastern Time
on Thursday, March 06, 2008.

Docket Numbers: ER08-335—-002.

Applicants: Florida Power & Light
Company.

Description: Florida Power & Light
Company submits an amendment to FPL
Rate Schedule FERC 312 which is in the
Short Term Agreement for Partial
Electric Requirements Services.

Filed Date: 02/15/2008.

Accession Number: 20080220-0038.

Comment Date: 5 p.m. Eastern Time
on Friday, March 07, 2008.

Docket Numbers: ER08—455-000.

Applicants: PJM Interconnection,
L.L.C.

Description: Motion to Intervene and
Protest of Tenaska Power Services Co.,
The Tenaska Fund Parties, the Mirant
Parties, Calpine Corporation, and LS
Power Associates, L.P.

Filed Date: 02/15/2008.

Accession Number: 20080215-5106.

Comment Date: 5 p.m. Eastern Time
on Friday, March 07, 2008.

Docket Numbers: ER08-509-000.

Applicants: Northeast Utilities
Service Company.

Description: Northeast Utilities
Service Company submits Transmission
and Ancillary Services Wholesale
Revenue Allocation Agreement with the
Connecticut Light and Power Company.

Filed Date: 01/31/2008.

Accession Number: 20080204—0121.

Comment Date: 5 p.m. Eastern Time
on Monday, March 3, 2008.

Docket Numbers: ER08-516—001.

Applicants: PJM Interconnection,
L.L.C

Description: PJM Interconnection,
LLC submits revisions to the Reliability
Pricing Model at section 510 et al of
Attachment DD of the PJM OATT.

Filed Date: 02/14/2008.

Accession Number: 20080219-0094.

Comment Date: 5 p.m. Eastern Time
on Thursday, March 06, 2008.

Docket Numbers: ER08-567—000.

Applicants: Southern California
Edison Company.

Description: Southern California
Edison Co submits a new Master Fringe
Service Agreement with the City of
Anaheim.

Filed Date: 02/15/2008.

Accession Number: 20080220-0040.

Comment Date: 5 p.m. Eastern Time
on Friday, March 07, 2008.

Docket Numbers: ER08-568—000.

Applicants: Xcel Energy Services Inc.

Description: Xcel Energy on behalf of
Northern States Power Co submits a
Notice of Termination of the
Transmission Capacity and Planning
Agreement.

Filed Date: 02/15/2008.

Accession Number: 20080220-0041.

Comment Date: 5 p.m. Eastern Time
on Friday, March 07, 2008.

Docket Numbers: ER08-569-000.

Applicants: PJM Interconnection,
L.L.C.

Description: PJM Interconnection LLC
submits revisions to its Credit Policy set
forth in Attachment Q to the PJM OATT.

Filed Date: 02/15/2008.

Accession Number: 20080220-0042.

Comment Date: 5 p.m. Eastern Time
on Friday, March 07, 2008.

Docket Numbers: ER08-570—000.

Applicants: PJM Interconnection,
LLC.

Description: PJM Interconnection LLC
submits revisions to the PJM Credit
Policy Attachment Q of the PJM OATT,
FERC Electric Tariff, Sixth Revised
Volume No.1.

Filed Date: 02/15/2008.

Accession Number: 20080220-0043.

Comment Date: 5 p.m. Eastern Time
on Friday, March 07, 2008.

Docket Numbers: ER08-571-000.

Applicants: ISO New England Inc.

Description: ISO New England Inc et
al jointly submit revised tariff sheets
and supporting testimony.

Filed Date: 02/15/2008.

Accession Number: 20080220-0044.

Comment Date: 5 p.m. Eastern Time
on Friday, March 07, 2008.

Docket Numbers: ER08-572—-000.

Applicants: Entergy Services Inc.

Description: Entergy Services on
behalf of Entergy Operating Companies
submits amendments to the agreement
executed on 11/17/06 with Southwest
Power Pool Inc.
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Filed Date: 02/15/2008.

Accession Number: 20080220-0045.

Comment Date: 5 p.m. Eastern Time
on Friday, March 07, 2008.

Docket Numbers: ER08-573-000;
ER08-574-000.

Applicants: PJM Interconnection,
L.L.C., Virginia Electric and Power
Company.

Description: Virginia Electric and
Power Co submits revised Attachment
H-16D to the OATT.

Filed Date: 02/15/2008.

Accession Number: 20080220-0203.

Comment Date: 5 p.m. Eastern Time
on Friday, March 07, 2008.

Docket Numbers: ER08-509-000.

Applicants: Northeast Utilities
Service Company.

Description: Northeast Utilities
Service Company submits Transmission
and Ancillary Services Wholesale
Revenue Allocation Agreement with the
Connecticut Light and Power Company
et al under ER08-509.

Filed Date: 01/31/2008.

Accession Number: 20080204-0121.

Comment Date: 5 p.m. Eastern Time
on Thursday, February 21, 2008.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the

Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed dockets(s). For
assistance with any FERC Online
service, please e-mail
FERCOnlineSupport@ferc.gov. or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Nathaniel J. Davis, Sr.,
Deputy Secretary.

[FR Doc. E8—-3721 Filed 2—27-08; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EL08-40-000]

Niagara Mohawk Power Corporation;
Notice of Filing

February 21, 2008.

Take notice that on February 13, 2008,
Niagara Mohawk Power Corporation
d/b/a/ National Grid pursuant to Rule
207 of the Rules of Practice and
Procedure of the Federal Energy
Regulatory Commission filed a Petition
for Declaratory Order. National Grid
requests that the Commission issue a
declaratory order directing the NYISO to
revise the invoices for energy purchased
in the NYISO market between March
and August 2005 to eliminate the
impact of late-introduced and erroneous
consumption data that appeared late in
the invoicing cycle.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211, 385.214).
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. On or before the
comment date, it is not necessary to
serve motions to intervene or protests
on persons other than the Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please email
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. Eastern Time
on March 14, 2008.

Kimberly D. Bose,

Secretary.
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On January 7, 2008, the Commission
issued a Notice of Electric Quarterly
Reports (EQR) Technical Conference
regarding recent changes associated
with the EQR Data Dictionary. During
the technical conference, Commission
staff will review the EQR Data
Dictionary and address questions from
EQR users. An agenda for the
conference is attached.

On September 24, 2007, the
Commission issued Order No. 2001-G,
the Electric Quarterly Report (EQR) Data
Dictionary.* The Commission issued